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FORWARD

Don'’t ask what is right or wrong... These questions are very
dangerous ... Right is only the goodness you carry inyour heart,
love for your ancestors, for your family. Wrong is what comes

between you and that love.

(Advice of father to daughter, Le Ly Fong, a
Vietnamese woman in 1970s, war torn Viet
Nam, in an autobiographical movie, Heaven
and Earth, 1989)

This author has relied on this piece of wisdom during a life where there have been
often conflicting standards for right or wrong. This author would add, that any
uncertainty of one’s family or ancestors could be compensated for by the love of lifelong
friends. Although fine examples of parents and grandparents were readily available, it
was at times challenging when negotiating more than one world, to know what a man
should do in a new and challenging situation. On October 22, 2007, the author lost a dear
friend of almost forty years. Stephen Ratt of Wemindji died suddenly while recovering
from a year of illness. Only a day earlier, the author had made plans to fly up the east
coast of James Bay to visit him in order, as he had done many times before, pick
Stephen’s brains, this time on efforts that had arisen from this thesis study. Since first
meeting in 1970, the author had valued Stephen’s kind words, good humour and reliable
advice. Stephen will be missed, but this author will always know what Stephen would

advise in any situation as easily as remembering the melody and words of a favourite

song.
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CHAPTER ONE
INTRODUCTION

Statement of Problem |

During the late summer and fall of 2003, this author began a long awaited
opportunity to participate in delivering a secondary school education, organized to serve
the needs and preferences of northern Algonquian Aboriginals. Almost three decades
earlier, this author had completed a doctoral thesis in education and anthropology

entitled, The Legacy of Dress-Up Creek: Formal Education for Northern Algonquian

Hunters. For most of the intervening years, this author had worked with the Cree School
Board, Cree Trapper’s Association, Crees of Waskaganish First Nation and other similar
organizations of northern Quebec, developing programs to serve the same needs and
preferences. From 1989 through 1990, this author had opportunities with Cree and
Ojibwa adults from the northern parts of Manitoba, Ontario and Quebec to develop and
implement training of three or four months duration, in tourism outfitting and traditional
hunting and trapping. In the late summer of 2003, as a teacher of ‘academic’ courses, this
author was to have an opportunity to assist the delivery of a normal, junior matriculation
(Quebec first cycle) secondary school curriculum, in a traditional Waskaganish Cree
social context. This implied moving from one location to another according to a
traditional Cree cycle and functioning socially as a hunting group. The students, five boys
and five girls were in their mid teens. This Alternative Education Program was their last
chance to get a secondary school education as they had already experienced too many
difficulties, usually social difficulties, in order to continue in the conventional, Euro-
Canadian styled school of Waskaganish. In addition to this author, a Waskaganish Cree
couple, Mary and Charlie Diamond, were also hired to teach, especially those matters that
related to traditional Cree culture. The plan was that, Mary and Charlie Diamond,
recognized as Cree elders and this author, qualified by formal education and relevant
experience, could together deliver an authentic secondary school education to the ten
Cree teenagers, in a manner more attuned to their needs and preferences than the Euro-

Canadian styled school of Waskaganish.



Certainly, a traditional Cree camp proved to be just the kind of intimate and
nurturing climate needed. The fact that Mary and Charlie Diamond are this author’s
sister-in-law and brother-in-law and that the students were either related or well known,
encouraged such an atmosphere. The absence of imposed structure such as classroom
walls, and rotation on a schedule helped as well, in adopting the more spontaneous or
intuitive traditional Cree order of a hunting camp. It was also possible to lever those
activities which students enjoyed less, such as mathematics, language arts and other
written work, against those activities such as hunting, fishing and crafts which they
enjoyed more. '

Unfortunately, as our efforts became increasingly spontaneous, even though the
students proved to be significantly more productive, the monopoly of coercive authority
retained by the school and school board administration grew ever larger as a serious and
unpredictable obstacle. For example, ‘teachers’ are qualified in a Cree context by their
particular experience with the student combined with their competence in the particular
knowledge and skills required. The ‘best’ teachers are typically those persons who have
already established an effective and affectionate relationship with the student. In contrast,
Euro-centric qualifications are authoritative, based on formal education sanctioned by the
state. Because the human and financial resources of the school and the school board were
organized in accordance with Euro-Canadian authoritative criteria, the ‘best’ teachers
were beyond the reach of our Alternative Education Program. Worse, instead of being
directed and organized by Cree traditions of leadership and consensus, our program was
subject to commands, constructed in isolation. It did not take the students and their
families long to realize that our program was in fact organized in the same manner as the
conventional village school, but located in an alternative place. Finally, compelled to act
as conventional Euro-Canadian styled teachers, Mary, Charlie and this author were
obliged to use or depend on a monopoly of coercive authority for maintaining order in a
non-Euro-Canadian context. By mid November, the Alternative Education Project was
suffering most of the same organizational difficulties as the regular village school,
exacerbated by the rigors of the Canadian subarctic and a dependence on a distant

administration, increasingly more imposing and unpredictable.



The experience of the Alternative Education Project confirmed both the positive
and the negative conclusions reached by this author as a result of previous experience
with both adults acquiring vocational skills, and children following a secondary school
education. First, most if not all of the terminal objectives of knowledge and skill that
comprise a secondary school education could be very effectively accomplished iﬁ a Cree
socio-cultural setting according to established Cree practices. For those students who
could not or would not embrace Euro-Canadian cognitive and social style, probably the
only way that they will complete a secondary education is by such a Cree socio-cultural
approach. Secondly, when Cree, Aboriginal spontaneous order is subjected to
interference by Euro-centric commanded order, the former order disintegrates and the
latter commanded order fails to accomplish compliant order. Without an appearance of
fairness and justification, Euro-centric commanded order fails to stimulate effective Cree
participation and deference. As in the Euro-centric village school, students and their
families expressed their resistance to commanded order with their feet, with the result
that the village school produces a ninety percent or greater student dropout rate. Thirdly,
Euro-centric educators, especially those with authority, did not believe in the existence or
value of a Cree, Aboriginal order. Fourthly, based on his formal education as well as both
incidental and deliberate experience, this author believes the brightest prospects for
improving Cree Aboriginal performance in secondary school lie in protecting Cree
individual freedoms from interference, usually Eurocentric.

Thus the purpose of this thesis study is the development of strategies for protecting
the Cree practices or customs that shield individual freedoms from infringement whether
by accident or by design. The context of acquiring knowledge and skills is chosen
because of the author’s familiarity with it and because it clearly engages individual
freedoms, values and customs. .

As a means of gaining access to the expertise able to conceive and organize such
protection, this author sought and was most fortunate to gain the mentorship of a scholar
who had been relied upon by the Supreme Court of Canada in R. v. Sparrow, [1990] 1
S.C.R. 1075, where the issue at trial was Aboriginal individual liberties in fishing

activities. Subordination as a student to this scholar, Leroy Little Bear, assured this author






in the same type of case, we would expect inconsistencies to exist in the law”, (Rubin
1977:61). The Crown and Aboriginal interests in the same types of cases are consistently
so different as to be diametrically opposed. Being obliged to prove occupation at the time
of European arrival in order to have property and related Aboriginal rights validated by
Canadian courts, also introduces uncertainty. Kent McNeil drew attention to this problem
in his article, 4 Question of Title: Has the Common Law Been Misapplied to Dispossess
the Aboriginals? noting that “proving Aboriginal occupation of specific lands at the time
of colonization may itself be a formidable task™ (McNeil 1990:108).

This author argues that much of the formidability flows from the burden of proving
occupation against the Crown's unsubstantiated character allegations that Aboriginal,
alleged nomadic occupation does not constitute occupation. Non-Aboriginal Canadians
do not face the same burden of character evidence in any trial because such character
evidence is prohibited without a body of similar facts, evoking a striking pattern of
similar acts manifesting the discreditable character at issue. Moreover, for other Canadian
citizens or immigrants to Canada, 'different’ does not constitute discreditable. For
example, at Immigration Review Board hearings, immigrants or refugees may invoke
their own customs of marriage, family ties or inheritance and unlike Aboriginal oral
accounts, their testimony cannot be doubted without clear and admissible evidence to
justify skepticism. In Maldonado v. Minister of Employment and Immigration [1980] 2
F.C. 302 at paragraph 5, the Federal Court instructed that:

It is my opinion that the Board acted arbitrarily in choosing without valid

reasons, to doubt the applicant's credibility concerning the sworn

statements made by him ...When an applicant swears to the truth of certain

allegations, this creates a presumption that those allegations are true unless

there be reason to doubt their truthfulness.

During the past ten years, this principle has been applied in more than a hundred
judgments of non-Aboriginal issues, but only once in Aboriginal issues in Benoit v.
Canada, [2002] FCT 243.

As this author argues in this thesis study, the greatest causes of confusion,

convolution and discontinuity lie in the failure of the excavators of Aboriginal rights to

include other relevant perspectives and their attendant bodies of tacit knowledge. Kent
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McNeil wrote in his article, Sovereignty and the Aboriginal Nations of Rupert’s Land,
that:

Where the rights of the Aboriginal peoples of Canada are concerned, history

and law are inseparable. Lawyers working on Aboriginal claims ignore

history at their peril. But the converse is also true — historians whose work

involves the Aboriginal peoples cannot afford to disregard law. Nowhere is

this more apparent than in Rupert’s Land, out of which the province of

Manitoba was at least partially created. (McNeil 1999:1)

This inseparability of history and law is well illustrated by the fact that the Royal
Proclamation of December 6, 1869 has only been noticed by University of Manitoba,
History professor, Jack Bumsted (1996), who had neither seen its full text nor appreciated
its legal weight. But, the history of law is no less important. Failing to research the
history of law, especially common law is no less perilous. For example, the lawyers
representing the Manitoba Metis Federation and others against Manitoba and Canada in
their Final Argument, referred to the same Royal Proclamation as “Governor General Sir
John Young’s Proclamation of December 6, 1869”, completely missing its common law
status as an executive order where Her Majesty had used Her power exhaustively and
whereby such a proclamation’s terms could only be altered later by British Parliament or
an elected assembly of Rupert’s Land inhabitants. A study of the history of such
proclamations would have uncovered the principles declared in Campbell v. Hall, [1774],
1 Cowp. 204, 98 E.R. 1045, by Lord Mansfield, Chief Justice of the highest court in the
British Empire. Such a study would also have uncovered how these principles had since
been applied in Calder v. Attorney-General of B.C., [1973] S.C.R. 313 at p. 388, by the
Supreme Court of Canada. It is the history of purpose, executive authority, and manner of
promulgation, defined by Lord Mansfield, that distinguishes Governor General Sir John
Young’s Proclamation of December 6, 1869 as a Royal Proclamation. In fact, it was not
Governor General Sir John Young’s Proclamation at .’all, but rather the proclamation of
the cabinet of Her Majesty’s Government of Great Britain and Ireland, justified by a
debate on the subject, June 1, 1869, in British parliament.

Much confusion and convolution has been caused to the subject of Aboriginal rights
by ignoring or uncritically enlisting the help of anthropologists, including archaeologists,

cultural anthropologist and linguists without reconciling their methods and resulting
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expertise with relevant common law. By following eminent Clifford Geertz’ maxim that
“by searching out and analyzing the symbolic forms - words, images, institutions and
behaviors - in terms of which, in each place, people actually represent themselves to
themselves and to one another”, some anthropologists have created a ‘thick description’
from which to deduce a theory of the character or cultural behaviour of a given society
(Geertz 1974:30). ‘Thick description’ is a considerable body of related facts derived from
personal experience with a subject people. Thus acquired, an expert’s generalizations
emerge from underlying patterns of shared behaviour. Accordingly, the theories and the
facts witnessed by anthropologists using ‘thick description’ satisfy common law on
admissibility of character evidence at trial. Such common law on admissibility of
character evidence was well described by a former judge of the Supreme Court of

Canada, John Sopinka:

The theory or generalizations must arise from a substantial body of relevant,

probative similar facts as a striking pattern or system of behaviour which

could not be accounted for as coincidence by a reasonable person. The facts

themselves must describe acts which illustrate motive, intent, method or

some other aspect of a particular individual or group's behaviour. (The Law

of Evidence in Canada, 2nd Edition, 11.1.1)

However, as this author demonstrates later in this thesis, Canadian courts have often
admitted expert evidence, even allowing unsubstantiated use of such propensity terms as
‘nomad’, or ‘primitive’ without the presentation of any observed facts whatsoever. The
bar against admitting such evidence has existed since early in the 19w century (Cocks
2003:45; Farmer 2005:18-19). Beginning late in the 19 century, where a pattern of
behaviour can be proven, with relevant, probative and similar facts of similar acts, an
exception to a bar against character evidence has been allowed (Hoffmann 1975:202).
But, expert opinions about Aboriginal behaviour, motives, intentions, or methods, based
on literature, not ‘thick descriptions’ of witnessed facts, never have and not likely ever
will be admissible as evidence at trial. Admission of hearsay evidence such as scholarly

writings describing Aboriginal character has noticeably prejudiced Canadian courts’

determination of Aboriginal rights. Moreover, unchecked, such expert opinion based on









citizens or immigrants, mainly by the federal and provincial governments, Aboriginal
freedoms are attacked, reduced and extinguished by, well financed, and sustained efforts.
It has become increasingly more apparent that federal and provincial governments do not
own or have dubious titles to the ‘treasure house’ of land and natural resources. The
threat of successful challenges is a directly related to the survival and assertion of
Aboriginal rights. Governments’ preoccupation with that threat is apparent in the manner
in which they relate to Aboriginal Canadians. This author created a staff list of permanent
employees of Indian & Northern Affairs Canada from the information available online
from Public Services Canada (see Appendix A). On one hand there are more than a
hundred lawyers and paralegals for litigating against Aboriginals, but there are no
employees charged with protecting, or monitoring respect of Aboriginal rights to
education, health, justice, potable water, etc.. There is an ombudsman, but only
responsible for departmental staff. Since 1996 there has been a team of scholars,
unofficially known as the ‘Indian fighters’ maintained on contracts to oppose Aboriginal
claims, reduce the weight of Aboriginal evidence and to gather evidence in support of
extinguishing Aboriginal claims (Barnsley 2001; Brownlie 2006; Pryce 1992). The
Canadian government does not seem to have established other such teams as the ‘Franco-
Manitoban fighters’, ‘Gay fighters’, or ‘Sikh fighters’ in response to those groups,
actually more successful efforts to preserve their freedoms. As this author will illustrate
in chapter 4, Canada’s various teams have proven quite effective in creating common law
on Aboriginal rights which confounds definitions of: individual and communal rights;
property rights; and, the distinction of Aboriginal substantive rights from procedural
rights or privileges. In the same chapter, this author will show how Canada, in order to
maintain its international economic advantage of a treasure house of natural resources,
has used unlimited discretionary powers, passive violence, gerrymandering, and
suppression of documented promises to respect and protect rights.

In summary, the ambiguity of the meaning and import of the subject of protecting
Aboriginal freedoms is, in this author’s opinion, the direct result of accidental and
deliberate omission of important perspectives, not the least of which has been that of

Aboriginal custom.

10



Aim of This Study

In order to resolve the meaning and import of protecting Aboriginal freedoms, this

author has organized this thesis study to:

i) trace the history of the manner in which Aboriginal freedoms were
alleged to be protected and were in fact treated, before and after the
annexation of Rupert’s Land (including the traditional lands of the
Crees of Waskaganish First Nation);

i1} locate within a Canadian constitutional paradigm, the promise to
respect the legal rights of every individual and to locate their protection
by the civil procedure of the court of competent jurisdiction (the
Quebec Superior Court);

iii) explain how Canada’s federal and provincial governments have been
able to evade their constitutional obligations to respect and protect the -
legal rights of every individual; and,

iv) explain and propose the remedy of Quebec’s and Canada’s evasion of
respect and protection of the legal rights of the Crees of Waskaganish
First Nation, using a current, pressing example of training,

apprenticeship and certification of competence in skilled trades.

Orientation in Relation to Relevant Literature
This author has identified four bodies of literature relevant to his thesis problem,

including: law, history, anthropology, and economics.

Law M

The body of relevant law literature engaged by this researcher can be further
subdivided into four areas: Aboriginal, administrative and constitutional law, and civil
procedures. In all cases, this author’s identification of authoritative works began with
their citation, usually by superior courts and the Supreme Court of Canada. After

identifying the writers preferred by Canadian courts, this researcher read extensively each
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writer’s cited and other works. In most instances, it was also possible to ask these writers’
advice on the various positions taken on Aboriginal issues. Early on, it became clearer to
this researcher that the more general notion of Aboriginal rights, aptly characterized as
overgrown and poorly excavated by Slattery, were of less importance than the specific
and clear facts of the legal rights in the Rupert’s Land & North-Western Territory Order,
1870, clearly enunciated and constitutionally entrenched, this rescarcher examined more
closely the works of Kent McNeil, Brian Slattery and Mark Walters. Upon discovery of
the Royal Proclamation of December 6, 1869, this researcher turned to the common law
which has evolved, for applying such executive orders of Her Majesty’s Government,
notably Lord Mansfield’s judgment of Campbell v. Hall, [1774] and Calder v. Attorney-
General of B.C., [1973]. In order to locate Rupert’s Land legal rights within a Canadian
constitutional paradigm, once more, this researcher turned to the writers cited by
Canada’s superior courts and the Supreme Court of Canada. Especially helpful and
authoritative were Peter H. Hogg, W. R. Lederman, A. V. Dicey, Gerard V. La Forest,
Beverley McLachlin, John Bora Laskin, Joseph Raz, Ruth Sullivan and Robert J. Sharpe.
In the course of exploring Aboriginal issues at trial, this author was immediately aware of
the scarcity of facts to support experts’ assertions about Aboriginal character. For a better
understanding of the common law of evidence, this researcher began with those writers
cited in Aboriginal actions in superior courts and the Supreme Court of Canada. Next,
this author compared the standards of admissibility and assigned weight adopted in
judgments of Aboriginal actions with those standards applied to non-Aboriginal actions.
As a result of this comparison, this researcher discovered a blind spot in fact finding in
Aboriginal actions, especially in applying the principles of a similar fact exception to the
prohibition against character evidence. This author noted especially the in the
requirement that a properly qualified expert present the facts upon which his expert
opinion was based. The views of L. H. Hoffmann, J. R. S. Forbes, John Sopinka, Ronald
B. Sklar, Ronald Joseph Delisle, and Sidney L. Phipson, adopted by Canadian courts
were carefully examined.

After exploring writings on economic and international spontaneous order, and

particularly the role of customary law, this researcher read widely the writings of such
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important as admissible evidence in the event that the support of a superior court -

becomes necessary for the protection of individual legal rights.

Anthropology

Two anthropological issues were especially important to this thesis study. First, this
author was concerned with the approach to fieldwork promoted by Clifford Geertz and
Gilbert Ryle based on: intuiting systems of cultural behaviour from thick descript'ions;
that is, the information resulting from sustained participation and observation within a
cultural community. Of particular importance to this author was a focus on the motives,
intentions and explanations of the subjects being studied. This is the only well known
anthropological approach to researching cultural behaviour or propensity that respects
common law on the admissibility of character evidence by eliciting similar facts to prove
similar acts. The anthropological writings of Julius Lips, Richard J. Preston, Jose
Mailhot, Adrian Tanner, Harvey Feit and Jean Briggs were useful for their ‘thick
descriptions’ based on intracultural meanings among Rupert’s Land individuals,
especially the Crees of Waskaganish First Nation and their neighbours. Terms such as
‘nomad’, ‘primitive’, ‘preliterate’ are the hallmarks of writings produced by authors
gathering facts to support a theory constructed exterior to the culture studied. Such
approaches at common law are at best trawling, or the fruit of poisonous reasoning, and
are thus inadmissible as similar fact evidence. Reviewing literature for opinions or
hearsay information to support an externally constructed theory does not provide the
foundation on witnessed facts to authenticate expert opinion.

The second anthropological issue of concern to this author during this thesis study
was the identification of the substantive individual freedoms that are the object of
protection, either by custom or by rights. At common_law, those cultural behaviours were
described in New Brunswick (Minister of Health and Community Services) v. G. (J.),
[1999] 3 S.C.R. 46, by Chief Justice Lamer, when he wrote for a majority:

For a restriction of security of the person to be made out, then, the
impugned state action must have a serious and profound effect on a
person's psychological integrity. The effects of the state interference must
be assessed objectively, with a view to their impact on the psychological

14



integrity of a person of reasonable sensibility. This need not rise to the

level of nervous shock or psychiatric illness, but must be greater than

ordinary stress or anxiety.

In Blencoe v. British Columbia (Human Rights Commission), [2000], 2 S.C.R. 307,

Chief Justice McLachlin, writing for a majority, comprised a list of examples from the

previous decade where liberty had been compromised by the state:

The liberty interest protected by s. 7 of the Charter is no longer restricted

to mere freedom from physical restraint. Members of this Court have

found that "liberty" is engaged where state compulsions or prohibitions

affect important and fundamental life choices.

The correlation with profound effect on a person’s psychological integrity as well
as engagement with important and fundamental life choices, correspond exactly with
Felix Maxwell Keesings inventory of seven general areas of cultural behaviour, which if
disturbed voluntarily or otherwise result in acute psychological stress and disorientation
(Keesing 1958:411-412). This inventory was especially useful in creating customary
solutions and identifying the freedoms which customs for training, apprenticeship and

certification must enable and avoid interfering with (for the complete list see Appendix

B).

Economics

Notably, the writings of Friedrich August von Hayek and Michael Polanyi describe
a spontaneous order essential to economic and international relations in the absence of a
state monopoly of coercive force either over its own citizens or other states. Although
neither Hayek nor Polanyi were much concerned with Aboriginal societies, their writings
and their commentators describe an excellent theoretical model for explaining Aboriginal
spontaneous order created through customs. The mair; distinction between Hayek and
Polanyi’s spontaneous order, on one hand, and Aboriginal spontaneous order on the
other, is that where the former needs some rules or legislation to compensate for the lack
of morality in a free market, the latter Aboriginal hybrid is characterized by a strong

moral gravitational field which curbs any such amoral centrifugal force.
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Crown, or executive has enlisted the assistance, first of legislative powers and more
recently, judiciary powers in order to create unlimited discretionary power for itself and
illiberal democracy for Aboriginals. These effects have been euphemistically known as
‘the tide of history’ and are an important part of a continuing economic strategy that
relies on ignoring Aboriginal property and legal rights in order to achieve an international

economic advantage.

Chapter 4 - A Canadian Constitutional Paradigm - Origins

In this chapter, this author examines the basic principles of Canada’s first
constitution. These organizing principles are examined within the Briish, Federal and
Colonial traditions from which they are derived. This chapter ends with a summary as to
the combined effect of these principles and traditions of Canadian constitutionalism on

Canadians in general and Aboriginals in particular.

Chapter 5 - A Canadian Constitutional Paradigm - Creating Remedies

Using modern theoretical models for spontaneous order in economic and
international affairs, this chapter explains blueprints of the convergence of Rupert’s Land
Aboriginal customary order with Canadian constitutional and civil order. Further, this
chapter describes a Rupert’s Land customary order which is compatible with and uses the
adaptive features of Canadian constitutional and civil order necessary for the protection
of the individual freedoms of Rupert’s Land Aboriginal inhabitants. Here the author
resumes his attention to a Canadian constitutional paradigm with an examination of the
Liberal tradition introduced by the Constitution patriated from Great Britain in 1982. This
author pays particular attention to the manner in which the changes introduced limits to
executive and legislative powers, spontaneously creating new space within for individual

freedoms relatively uninhibited by coercive force either by the state or any other source.
Chapter 6 - Training, Apprenticeship and Certification

This chapter narrates the development of a customary approach to training,

apprenticeship and certification based on: the provisions of the RL&NWTO; the values
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and established practices of the Crees of Waskaganish First Nation; and, the impdrtant
objectives of the Quebec government. This chapter, as an integral part of this thesis
study, is intended to illustrate and provide further tacit knowledge of the subject —
application of Rupert’s Land legal rights.

Chapter 7 - Conclusion

This chapter summarizes what has been learned in the course of this thesis study.
Here, the author proposes some of the implications this study has for Aboriginals and
other Canadians as well. This chapter concludes with suggestions as to what further
research is needed or will be of use to those concerned with the legal rights of the

inhabitants of Rupert’s Land and the North-West Territories.
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CHAPTER TWO
RUPERT’S LAND RIGHTS AS HISTORICAL FACT

History and International Function of the Rule of Law:

The notion of the rule of law having a function of protecting the rights of
individuals is a much more recent development than the rule of law’s main purpose of
maintaining order, particularly among diverse populations or populations that are spread
over vast regions. This value of maintaining order is no less appreciated today by
American forces in Afganistan and Iraq than it was by Roman forces more than two
thousand years ago. Rome, for example, with a minimum of resources was able to
maintain its sovereignty over great distances and over dissimilar populations by
maintaining the rule of law. The law component was very often the customary laws of the
ruled kingdom. The customary laws of a newly acquired territory, however foreign to
Rome, were already installed, tightly woven with the values and traditions of the
conquered people. Upheld by imperial Rome, these customary laws invariably provided a
more effective system of law and order than any system Rome could ever impose.
Pontius Pilot’s deference to the Hebrew clerics in the judgment of Jesus Christ was in
accordance with a Roman policy of continuity of the rule of law.

By the middle of the 16w century, increasingly laws were created and modified by
courts. Britain, especially excelled at this art, well illustrated by the judgments of:
Edmond Coke, William Blackstone, and, Lord Mansfield. Given the frequency with
which these jurors’ decisions were cited in support of a coherent body of British Imperial
traditions, it is fair to say that they are the main authors of a British doctrine of
continuity, that is an international version of the rule of law. Aimed at maintaining
normative order as peacefully and as frugally as poss.i'ble, the notion of continuity flows
from Coke’s, Blackstone’s and Mansfield’s common belief that the rule of law or peace
and good order, critically depend on persons and institutions retaining their laws and
property during changes in sovereignty.

By the dawn of the 17 century, the efficiency of the rule of law in maintaining

obedience and order among citizens far from the authority of the state, was being greatly

20









presume, that it had power to do so and was acting rightly. But that
consideration is irrelevant, and gives no validity to acts which infringe the
Constitution. What is done once, if it be allowed, may be done again and in
a lesser crisis and less serious circumstances. And thus judicial power may
be eroded. Such an erosion is contrary to the clear intention of the
Constitution. In their Lordships’ view the Acts were ultra vires and invalid.
Liyanage v. The Queen [1967] 1 A.C. 259

As a result of its respect of the rule of law, especially according to Aboriginal
norms and customs of facts and fairness, the British Empire’s sovereignty was usually
bolstered by leadership and values of conquered or annexed populations, making it

possible for Britain to maintain a vast empire with minimal force or consequent expense.

British Tradition in Colonial Canada

Canada as a nation under the rule of law came into being shortly after Britain’s
conquest of New France in 1759. The RP1763, was one of its earliest acts of applying a
doctrine of continuity. R. A. Humphreys (1934:256-257), in his description of the

construction of the Royal Proclamations, states:

...One of the reasons adduced by Pownall for his definition of the '
boundaries of Canada had been to prevent the Canadians from being put

“under a variety of different governments from which they could receive no

protection and to which they would consequently pay no obedience or yield

any subjection to laws or constitution to them unknown and founded on

principles the most adverse in their nature and consciences that can be

imagined.

Norman Macdonald describes the early governance of Quebec by Generals Murray
and Carleton whose scrupulous respect of Quebec’s property and legal rights bolstered

civil order and loyalty to the British Crown:

-

Murray’s pro-French sympathies and his opposition to the selfish designs of
the ‘old subjects’ precipitated a bitter quarrel that resulted in his recall
(April 1, 1765): he was made the scapegoat of official blunders for loyally
carrying out the instructions of 1763. The seigneurs, however, testified to
his ‘clearsightedness, equity and wisdom” in maintaining public peace.....
Murray was succeeded by General Guy Carleton, a Scotsman by an
Irishman, a lesser man by greater, though in many respects they had much in
common. Both were members of the landed gentry and distinguished

23



soldiers, with the merits and shortcomings of their class; conservative in _

outlook yet tolerant; free from national prejudices and able to appreciate the

point of view of a foreign race and to treat them fairly; cold and imperious

towards humbler men, yet gifted with common sense and practical ability....

Carleton saw in the satisfaction of the French claims the best method of

preserving the internal harmony of the colony and securing obedience to the

civil authority. (Macdonald 1934:34-35)

The harmony and obedience noted by Macdonald was further promoted by the
entrenchment of French civil rights in the Quebec Act of 1774. Restoring French civil
law, probably kept Quebec from supporting the American Revolution soon after (Laskin
1969:5). Similarly, the Constitutional Act of 1791 achieved the separation of English
speaking Upper Canada from French speaking Lower Canada (Quebec) reducing any
further possibility of French-English friction (Laskin 1969:5), further promoting
Quebec’s loyalty to Britain during the War of 1812. Britain responded in a like manner to
Canadian rebelliousness during the mid 19" century. Continuing efforts to secure
harmony, obedience, and British sovereignty culminated in the Quebec conference of
1864. Canada’s first constitution of 1867 began with a preamble that declares that Canada

is to have a “constitution similar in principle to that of the United Kingdom”. In an article

he coauthored with Cara F. Zwibel, the eminent Peter H. Hogg wrote:

The Supreme Court of Canada has held that this language contains an
implicit recognition of the rule of law. In our later discussion of the cases,
we shall see that the Court has invoked the two preambles from time to time
when it has relied on the rule of law. [Hogg & Zwibel 2005:720]

The rule of law is a hallmark of British traditions of governance which uses

individual and group freedom.

The Rule of Law in the History of Rupert’s Land

In 1670, Charles II of England granted a charter to a group of English merchants to
operate as the Hudson’s Bay Company. This charter was essentially “a grant of a right to
acquire lands within the Hudson watershed by actually possessing them or purchasing

them from the Aboriginal people” (McNeil 1999:3).
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According to Slattery, “the legislative powers of the Company are explicity
confined to the Company proper and its officers. They do not extend to persons not
employed by the Company and in particular the indigenous inhabitants of the region”
(Slattery 1979:159). Slattery continued that “the Charter did introduce the English law,
but did not, at the same time, make it applicable generally or indiscriminately — it did not
abrogate the Indian law and usages (Slattery 1979:161). J. E. Cote noted that, “though the
Company had governmental powers, it did little to exercise them until the founding of
Selkirk Colony (Cote 1964:263-264).

Hamar Foster (1990) noted that the Hudson’s Bay Company took the view that its
law enforcement obligations did not apply to offenses committed among Indians. That
view was most evident in 1857 in testimony before a British House of Commons Select
Committee inquiring into the rights and privileges of the Company (Galbraith 1949:458).
Most of the questions asked were related to agriculture, climate and travel. When asked if
the Company was required to prosecute Indians for crimes against Europeans, Governor
George Simpson replied, “we are obliged to punish Indians as a measure of self-
preservation in some parts of the country” (Select Committee Hearings, February 26,
1857:1060) and, that “we seldom get hold of them for the purpose of a trial and they are
usually punished by their own tribe” (February 26, 1857 — 1061).

When asked if the Company had ignored Aboriginal title to the land, Simpson
replied, “No, the land was purchased of them, I think, in the time of Lord Selkirk by a
regular purchase; a certain quantity of ammunition and tobacco and various other
supplies being given for it” (February 26, 1857 — 1096).

Later in the interview, Simpson, testified that not only did the Company not have
general legislative powers in Rupert’s Land, on the advice of their legal counsel, they did
not have freehold title to the land, rather they had a 999 year lease (1159-1164). On
March 2, 1857 when the inquiry resumed, Simpson was again asked about the
Company’s control over the Aboriginals of Rupert’s Land, to which Simpson replied,
“They are perfectly at liberty to do what they please: we never restrain Indians”, that the

Company had no authority over them whatsoever (1748-1751).

25



Even for “Whites”, it is far from certain that the laws of Rupert’s Land were the
laws of England. Howard Robert Baker, called such an assertion that English law applied,
“perhaps the largest legal fiction ever imposed on Assiniboia” (Baker 1999:244). Baker
noted that in 1851, the governing council had appointed a law amendment committee of
three men. In its report, the latter committee commented that, “the laws of England
[1670] independently of their inherent and essential inferiority are difficult, nay generally
speaking impossible to be ascertained, more particularly in such a wilderness as this”

(Baker 1999:244). In fact, as Louis A. Knafla writes,

.... the company officers used a mixture of private and public law at their

posts. Because they lacked any knowledge of formal law, their rule was

characterized by discretion. [Joseph] Isbister’s method resulted in conflict

and poor trade. [James] Isham’s method led to a collegial atmosphere in

which there were few breaches of order and a successful level of trade.

Natives who dealt with Isbister would have little interest in English common

law. Those who dealt with Isham must have seen it as customary practices

not unlike their own. (Knafla 2005:13).

This view of a Rupert’s Land being ordered by custom and leadership rather than
statute and state is very consistent with the testimonies of Simpson and other witnesses
who appeared before the Select Committee, and as well it is very consistent with the
views of Baker’s and Knafla’s of Red River throughout the 19u century. Finally, such
order of Rupert’s Land by custom quite consistent with both British Imperial and modern
Canadian definitions of the ‘rule of law’ as the most efficient means to allow people with
different interests and values to live together in society without resorting to discord,

conflict, or civil war.

The End of Hudson’s Bay Company Rule of Rupert’s Land

The hearings during 1857 of the Select Commit.:tee on the Hudson’s Bay Company,
held by the British House of Commons signaled the end of the Company’s monopoly.
Indeed, the hearings were conducted by British Parliament in response to growing
protests against the Company’s rule and treatment of individual legal rights, especially in
the Assiniboia or Red River region of present day Manitoba. Chief Justice William
Draper sent by Upper Canada disputed the Company’s claim to territory, especially that
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hon Gentlesaan the Under Secretur :?% %iw&aﬁﬁgg
ths Colewies wondd vot ouly be o He .«% now peturn o the ouesbon
W:@ AB BeATRGNS pw,vn witbing o m, ﬁtm; pat by leia B Wriond who had broug m&ﬂ

fod wie lubsaded, but that he woulkl | this snbect Forward, g in the
also b wble 1o announce that it was the | plece,

vmwwna of the Govermnent w withdraw | P u
aa far ,

et Bl m«ﬁ&:ﬁ%ﬁ&@“

mwﬁw R. ﬁ Foslor) *ﬁwﬁw*? House [ pray u
{0 beerane a groat wmxﬂwﬁﬁ Frobaotion yosn) , b ¥
Bodaty, sad o provide that la nmy & I belisved, bevw &ﬂﬁﬁg aﬁ%&q
magetnent belwesn the Hudem' # Pay | for, although Her Majeaty’s s Goversment
Company awd the Dominien ¢w§ W»M#i&% received any official
reserves shoald bo made for the Indisns, |account of them, vet, 2s the (Casadian
Pet secely the result of our dealivgs | Parliament had tonsnted 1o the are
with the natives 8t the Cape—in New
Zeslanboand oliewhors, was sich s

i%%?w s

otght o make ws @ngiwéagf Comnpany, snd also taking into cos-
interfaring in snoh mattere. Atallevents ution the a%&gﬁ prosented in
the Dominion of Cansds would be per- | Cannda to Bir Geo g asd his
fectly compitent to fake care that the  repli ' ,
Todians %& Hudeon's Bay Compasny

¥ pootected. HHoe boped 1@ 3
i?ﬁaﬁ mﬁwg%z&ggwwﬁ e ki

malie ém@ngm&g?%@? Friessd in hix estimate of the iaportasce
United Biates, or that we sntended to &?m% rag Bob & mere
interforn in any way with the measures &ﬁ%& ar the hoo, Gentleman who
which the Guvernment of g%ﬁﬁwu wensed to suppose, of mme
desin suilicient for thetr protortion ngainst | few  Busdred gﬁa scres of land
those who setded wi the terntory.
The main stresm of esmigration Sowed | o
1o the Usnited States, and in his opinien

it would be imposnbls o divert s w&g gw&«ﬁ&wgg 9& mﬁf
coures by & systemn of bounties and | cowdings of a fur éﬁaﬁ
s iand poai ot e @a%%%wﬁé ﬁ@ .ﬂm%
orantEy st uak timato
W@ ¥ ? Ghovernment K ex-

wwﬁwww wxpeons of the tax-payers, the
Me. MONSELL sid, Le boped the

beats. Gientiomas who bad just sat down |

woald pardon bim if be confined wh%wm

ﬂggsvﬁ%@gmﬁ,gé
of Her Majesiy's suljects in a diste
whore there was po safficiont pusrante
. for law or order, and whore, 2 be
vm %E#w mmwawwwvgéﬁﬁs should show in the course of bis re-
st onoo that it was the poliey of Her  marks serloas, difficaltion arom within
Majeaty’s Governmant o throw on the i the Dut four or five yeans with the
colonien, aa far 8s won posaible, the cost | neighbouring American Government on
...w&w wooount of abasnce of sny %
rection, | control within the Hudssu's Ba
it {tory, His bon. Frieod bad w&.
&?ﬁ%wn?ﬁmgﬁ ‘gau slso mieast | opénion as to the value of the &.&%
to oxtend that cowrse will further in ﬁi stalements he had quoted @ o the
annning yenr, snd o make arrangemests | fortility of the Red River Sottlespent
that, where it was absolutely necessary | and the district which extonded frows the
ngnuﬁgaéigwéwﬁ Baskatchowan to the Rocky Monntains.
any sellgoversing colony, the colony | The Governmant bad the highest possi.
M, B. Bemuelun
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a:‘m}m ity on the subjoct, thi authe. o

oty of Uolonel Paliiser, w%w s m%
ik specially o mrm,
and the high
Laoed tes 3&%
(Visesnnt B h =
it fntoresding mmm:a mt Ni}?@i}‘ to
that  sountey, g mw&, mii ﬁw
slatoment wus m sfiresed
Thore w sl Be of mai me w;r‘;
rhebont Famf% produsing soveral products
which in is country we could Bot peo-
duoe—amaise, for instance, sl wheat
in the prestost sbundance, and thet
thers was, besidos, the muwmt exosilont
smendow and gross lusd, snd thet s
oYy way the conniry wis ofte that in-
vited colopimaticns. Dat there wos ano
ther yesson why there could be ne dosld
st all on the sabiet. The neighbour.
ing wrnitory of Minnesoln was o the
aversge loas ferthe than the Red River
Bottlonont, snd proved what eould b
dons in & fow years by the exerticns of
snergetie men,  The polot war ooe, i
doad, upon which it was rather painful
far us o roflect. When the peesest
wabioct bad been becaght before the
House, some twenty yosrs ago, for the
firsd time in recont years, by hiv moble

?}%M the Iate Duke of Newowtle, thore | §

wers i Misnesota m}sﬁ' 2,000 inka
bitants, whils there were sow 400,000,
Thare were also 502 muenwfaituring
establishments there; more than
wailen of railway constrncted or in the
courme of constrostion ; and in & very
short timo sil the pﬁmwm parts of
the State would be brought inte cusg-
musieation by railway with (J%
Contrast that etate of things with
position of the Hodwon's
try. In s cese thers had m
advance, o7, st all events, & vory small
advance in population; Sésawa had been
oo esdoniiion snd wo of any
kind. The absevco of an xyﬁm of go-
verument in the Hudson's Bay teritory
had alea, ho might sdd, ted vy
sy iwternational comphestions. In
1564, the inhabitants of the Red Rive
Bettoment, in onder to obtain protection
agninst the Indinns, wero obliped to ask
the Americen Govermment o sond trog
tes tako care of them, Iu 1867, a0 ap pf‘
sation wis mm:fm "f:a;y the American Go-
vernmnent fsr | ¢t wemd Arsers-

can troops mtzak» Hadssn's Bay territory

fﬂr&&ﬂw m&f enting it being
made a Pf Plfw’m who wr%t

1Jewz 1, 1868)

'T&mﬂwsmﬁﬁ

Motien for Papere. 1e
"iws m%vmmi
ol the %mmﬁ h%mm Eﬁt anty, there.

Q%W eolonial, but Imperial mt&waa
wore wmixed up be e suatter; for it wes
oot deuirmble thet thoes MA b sy
porticn of Her Majesty's don s:xm in
which sk should not be sble 1o 2]
hwm&nr&mwé@m‘:vm was
Wkﬁ% 0 tervan ol ammity with
& Mtghbmnag State. His bos. Friend
fosd maked hﬂauguwhw with respoct
to British Columbin. There bad boca
several insdications by mecans of pablis

mw%wg@ apl by addrosses to the Leg
isture, of & great desire on the of
o

the inhabitants of British Colum
beeose comnected with the n@mm of
Cuada.  The mwet recent infe
was o &gﬁfm hat Q;ﬁ? Iwi under-
gone a ¢ in rewpact ;
whether they chnngod mﬁﬁm&ﬁa
or not, he was qmm sure they would
thers back sgaby, for it wes pere
f«ﬁw obvions that it was o the sdvan.
tage of British Columbia to be connocted
with Cassde, god that the rich valley of
the Baskatchewsns was alinost & Bicesary
complement to hor tervitory.  Thero was
in Pritiah Colambia vast miners! wealth,
el dﬂ:@g Vaneourer's Inland the Emi»
v WAy guing on n
%ma fant &ﬁwm g?ym i;mr
%m»f than that the dividends of the
Fansmiver's Coal Company had risen
e
Prbid whoenl 44 el Bl
couver's {land, too, and in Quosn Char.
lotie's Laland, m&mmmm wie b
be found which could be fosed in that
-jport of the Pasibo—s watter of great
sw;nﬂmm i the dovelopment ﬁﬁu P~
sources of 2 country. The
vhm&hﬁmmmk iayhamhh
Friesd {!f.iﬂ Granville), and which bad
by by the Hudson's Bay
tmm?&n?, and which he hoped and be-
Lieved would be sccepted by the Cana-
dign Governgoent, would, of tourse, in
no way touch British Columbis.  This
question, so far as it alfected them, the
inbabitants of Britsh Columbia weald
have 1o decide for thﬁmmlm bat the
fiwmm» woekl afford them every
y should they wish to join the
fhm&mw of Canads, and he entertained
viry Nitle doubt that th %wem very
soon adopt that course, # subjort Lo
which his hoo. Priesd bad called siten.
tion was oue which had now bein under
the notics of the Government for many
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rome. Fear sinee the Gmm%&w*w
1537 sueessive Govarnments had endon.
v@w L5 mmg% tars &sﬂim the

?st *‘mgmw It hed beon bold
that was the unij' irge m}aiﬁa
sjg:wﬂgié&mé the only way of ¢
Shir wn's Bay teritory fo o
wiion.  When bowever, ey
- Cany

alenens vedvesd to Aespair jn ﬂ;-!* wﬂw
In o letier dntod the G0y of Felousry
lust Bir @ er, sirouiog bos

(?vﬁmtii%ﬂ, Xy :
di@h&k&@p@mi@mum
might be offered by vither {he Ci

l;bm okt

Desns the suceess which be hmi
&amuwm Howe, }iam Prieaad
m}: inlorest in arantse,
m whether any ;wg:m of &
;xzmm kst bwen given, There waa
e shgugoment that s sun of L300,000
whith was te be padd by Cannin o tha
Hudson's By was i b
mntned ; bt

&‘

bt oppertunit

of discussing it woald
bo affordad. bos.

understood i, was that e Cau
immmmm& had appropriatsd  that
worey o the paymest of cortain debls |
of the Dheninion. W’:xsﬁ. howeves, they
kadd peally done wan, that, thay
had £ 500,000 which had Boen radsod
under the guamplec ata my bow rade
of iaterest, aad that ﬂ::?*

vory high isberent for obiks due &%ﬁm
Dominien, they paid aﬁ‘ ko {im
with the mw, ’ &4 the sare

) *?fgm W;’{h

or ih»lmpenﬁﬁ ermitent, m«iwh&h otved the

Friemd Mé m*g ial to Conada
ated o : fdgwmimm bomafﬁ}mr&nmh%-
Govarsment with wmi o z'M mr::w'

raisad under the guarantss given two or |
thren years age. Hit gabanent, miim:

HMotben for Papers. 1112

e mg_wi that they bad dellemtely
ke the ooy 1 pay the dGebts of (he
sadinns. He foli with bs bow ¥
My Foabes that they had o do
rgand 1o the Tndiags

duaby in & wiy ﬁrui Mvééw h@;!sm&
it upon thess, The v
shentad MW %xpm

this to the Cunsdisn Gorecamest, azd
gﬁkm}mmw&?m
sdizn Qoveer wonld net farget

fo bestow due caxs upon the Indiane
He Mmlioved that this was s perfoclly
ﬁmm% ﬁh\,&;ﬁ MMW

guished men who had mogutial d the
watter that the 1l hnm’t%clniinm
shoadd inmanﬁli nttesdad %, Me

!.M;irasmmuiym
the Canadian Government (o pussns the
nusiiy womser of conthat whick thay had
hitherte parweed towands the Indinns in
their own dominion, rather than eudes-
: iz i&mdﬁ%%w&;‘mg%i
ws. He ho the proposd

kmgi& before the [louse, sm%dw fial- ;

pire.  Thee woald be s ohjedicn W
prodics tha Fx?em
&;’a STAFFORD NORTHCOTE
ihod o say a few words in o
quende of an obsorvation made |
night boa, Qwikm e 12

Gentleman k.m‘sméf aspu&mg of the
Wmm the night ken. Guns

there were fine terv-
tories, which woro capnble of develop-
reond, h:nﬁmt W@Mm&m

tims by raeans o the credit ﬁmiz thev them by & firumﬁing POSOpAN

kad with Mesars. Glyun nnd Bariag for| doalt the expression was
£250,000 or £250,000, and another oro- | cnst blaos upsn the ¥ >
Ait they bad with the Meontreal Bank, ! pasny, bat it might Jad to minm-
et when the monoy was sequired for derstanding. It was quite true that &
thos rp«mwf the railway {1 should be . very aporeeiable p of Uhis eaoe-

z@amha&#ly fortheoming. He did mot
expeess any openivn upen the mﬁw
but st wasdue to the Casadisn Govers

ment thal the trwe facts :;i!tkt CAR
shoadl go foeths, and thei 3 edould sot

M. Marwsll

moasi Gaetrict was, by is vateral advan-
Wﬁf sl and cimate, capable of e
- faining & 5 saiumawah& was 5
sy, it w very vonsiderabio
producs. This, km:, was aot all that
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of wmalioment by eolesization. 11 was
also roquired that there showld be fon-
veniusl means of socess ;) s, preare
iowas prguined, when wottlors were in-
vmd to po to & berriory
3 be certuin that

{1{ mmwg on their aﬁ:»m Tatil »
comparatively recent
bwon

peferenes ] prade, that, not
wwlag 0 my&m o the part of the
Comnpany, but owing ® the compars-
tvely slow p of the neig bmxmg
oountrivs.  The right hou. G

(M. Mol bad contrasted Minnesots |

with the Diver M&m& bt t%

MMWWWWW

vancing to M
sase; wherens to g to the ¥
Battloment & very diffeult '&mkj’ ?ﬂd
to b tewwversed. There was also i:lw
question as 1o what was to be the p

tron of the setthers when they

theve. In Minnesota thero could be no
diffculty, for the Azserican Constitetion  h
yrovided for the case; but with regand
1o the Bl Rmimt&r} ihm%m &
ity bevsue of the paculisr
and powers of the Company,
Company !’Iﬁkﬁ had been formed for
the purp &fﬁm&@ it had certain
rights, and to admisiater go.

vorsment, bag (heso righta wore very ;

iaperfet, and it was improbalble

e

Lo that &
waless the powers of the {“mmmy

was redquired to render & ecuntry ambln

e Jusd st
thmnmh mpmmmwm~
& had

tmu |

sebtlement of Mervitory osald be

1114

tjrvm
Ty, GE WD

Gmmxmm Bt m,ﬂ,
had ﬁmz’ﬁﬁimw z tha M
yoeam ia Lom b :&a .
foderation of tha Atmarioan D s bl
Bept things back. And fi&m;}% N
at the requost of the Tmnesig)

Cuveet Ehat the Tedswa®s Hay O
of had abetained ?mpug

ﬁmmmksm

‘W

bﬁ%uwia to open up
ihe coumte vinght that it wia
far botter t!hm v sl
be mnde through the ummmnh}ﬁ; of
the Gevernmont e by giving o the
Gmwf a charseter that be fou

mssia m&aw

wmmmd&atﬁwmkib@%%

u!‘rwmg«s of Cassds that dhe should
hawve thas territory connmded with Ter,
T b Ch o
% t &
ﬁ#d is counbry, and the best cadealated
ki

p the territory of the Com-
-1 pany.  Peoling that this was & matter
 whizh the Mmm naul interosts of ﬁm
Tusperial Government were :

B thwugrhit that the Govermment should
fusititate the amwgmmmﬁs whah Canada
w m%kt ‘ £

Tim Hm!mﬁ Bay
i e beat they
Tnding trikes 4

were extemded, or unlos the I 1 ‘

Government took the matter in hamd,
spd formed a colony there; or My
unlors thore Wore sole ATFODE

for annexing the fervitory o s sh
mimw The sdministrators of the Hud.
won"s Tay Coms
themudves ready to wd the
in the adepiig of mvmm
might be taken for
thiat portion of Uy territory capable of
potidermont ; baf there win an ensrmious
trawt @fmh}' which never could ba
made suitable for w&thmm%, and in

maa Bay (?wmy had always been
roady to co-oporate with the Imperial

pany had ai“waﬁrpmwd

b - TR Y _;
w ek the fm & would & iy
T earried T dsmm:«fzﬁ@ Hado|

Wm tkﬁgmic&i!l wxm w&a& &nx
noble Lord x&rlﬁm%}hﬂm«l
this matter that thers was % ¢

the setlloment of  be di

‘ t,
t!m W Im-ﬂ {Easl
Gﬁuﬂﬂ»}. for &w with w&m&x
had denlt with the matier, and in
thear pot having despadead of the settho-
memt when there seomed very little bope
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iy | By did ped think (het was the cawe,

mensting is saying dhat he &{r ﬁmwﬁ
had no inbention of casting sny redlection
on the Hadwn's Bay Company

M. MONSELL a4, m his rig
hon, Friced waa eorest in mm;;
that it was neot his istention to cast any
refleckiong on the Company.

Voswery BURY said, be had taken
for mmay ,rm g:st groat interest in this fof
tarritory. not mﬁm;mmi an;f
discusuon tm the Motion befare the
Houwso, boewiuss o had undorstood that
the Papurs saked for would be ted,
and he belisved that little now remaized

gnd expressing sotislection st the
g’wxmm of :agmg and tedicus dis-
pute that had fur yesrs existed. In
spite of what had from the right

bos. Baronet the Hmim‘ for Newth
Dievon (Sir Blaflord Northoote), he main-
tained that the Hadwu's Bay Company
had shut up the territory from any poss-
bility of «i»zwlaw% and had kept it
entirely to themselves.  He was glsd
that this pesceful solution bhad bes
brought about, and had it beon other
wive ke shoudd Bave bavm e fe
sryue that the daisin ¢ ,
Bay Company w b 1
fonsible. Hs trusted tho C&mm Go-
verameut would s that zkis? ;mm
smewrrh vt vesponal ¥
:zgo}:m;nmwsy u;mful
wlsos ¥

of she Mzmlt}‘
Hudson's Bﬁy {Z‘m;am, 4

and M wghi think ;s it
that the £300, eﬁiﬁm wers callod
npmt&a;a« ﬂmidwmmza{&ax
pocketa, or arge upon thens, As
«me who ﬂﬂlﬂ the Ox

the rosin,

s«i

Bt that they should lake tha long tenure
of the Hudsmn's Bay Comnpany ®s a
goaranioe that theizr nghts did exist in
soame way or snether, At il events, i
he were & member of the Canndisn
House of Assombly, he wonld pot raise
sack an objeckion, but would scoept the
mottloteent sow ayrived a1 as the best
that oould be dovisesd.  The right hon.
Barouet who had just sl down had
{l:;dé& very stromgly in fevour of the

sy, snd he wemed fo o that
the Compsny had dogse e best they
&w Staffard Northeats

maymz}si:m&mw miz an n%;wtsm.r

5's | The Hodwn's Bw Coompazy, of courss,

waniad pes pmrﬁ ;Z’sﬁ furs fop
theiras, mmplored
{ths o & Intde care
§ ol them. Th crugwd suy
attempt to sdudate the i*né;msf aud the

mmm; of ihe counlry was en.
due to the course they parsued,
ti@ %&i b, Gentloman 51 the head
Grovernzasnt sald somn ﬂmnm

ﬁmg ;;Mni a * No Thoroughts ;

m?’!

ths smteance o their dominions, and

;m&;h@d sl mevess to them,  There

fertile land 4o albrd & farm
o for every AR, WomAR,

m«ich;jd i the British dosiinions, sod

it was that whidh they ware aM% i

obdain for the £300, MWVM allusing

hadd bron made. The ooly way into it
bad bort theough the Red Raiver, sod
WMKném:& ﬁmmm&
M;m&hmwé
with the in.

post was satablished s

L o Rl
215 ol Sel m %
North-west and

mmﬂg. and %Ew& pw&m beon
xaa;gmi wver sines,  Sofaz, bowerer,
from the sstablishment of that post ’tmag
& friendly act towards the Todisss, bo
W&x»uﬁﬂxms&v«@g%&%
Company had determined 1o hold the
torritory 88 epuld. The b

E
Meunler ﬁa@kfgubmﬁr B. Bamuol
m} had ax;m»m@ & dmi’st whathir

K?mMme&hmim mnmn
to his Jand,  He{Vieount }%my;hbg-a&
thut now Ry scosss would be |

i&&mm i which case there wwﬁ
es vast snd ma rapid & tide of British

reation into that coubbry ss there
now was into_the Wit of the United
Brates, A mhn when Je lasded in
America wan forwandsl on to the fortile
Eﬂmﬁ Ahe West, bast if he went 1o

Sansda he had 1o bew down o vast forost
bafore ke could plast his Erst A
mas did mhkemmmmwh abour
and tal when he knew that by golog a
Btle south of the 4mb }mm.iirl be cume
mxwmtm&ﬂfmm:i whare he
conld a2 onoe B oo his ploeghing
and sowing operations, and in the coune

14>



voreep & b

3d hare a fm gl froe ae
vo lamed ae fBortile e thar which was o
wagerly sught aft
Beates  No wsan who had not seen this
woattry could form any eoscepiion what
wenlth pature had pladed thers, A great
doad bl e madd sbout the barpenness
of the eountry, 19 hid besn compared
1o Biberia and the rocky mwm s
the North Puole.  Some o %, Wl
doubtedly, werv innevessille t& mémxm«
tica ; but others were squal fo any part
of E&rm in the abusdasce of crops
that they offersd in rolurn for soderate
habony and moderate nll is}mgwd
ton, Gt byeasl-by wo
ﬁ%mmkn®amﬁw}}amt m m
aenions in the Fast o and be Dee
kaw& t&ut within x&m Lifetizme of mas
now liviag there would j c«i
by ship, canal, reileoad, and %A
direct communication b-mrm At
Iantic and the Pasis jom

~thpy w

wized W&m% b !wi‘ ved
xqm places i crder to adot of %h«ez‘
taking &

1&1« st of

raliways, s the gradicnieto be
were Very fé* and very &l

it of view, bat Byt
expressed that it could
T im s W@d commarcial specnlation,

wans being comtracted in part upon (he
slopes of the Sierra “\Emmﬁa, it conld et
o morkod during sowe muenths in wintar,

Agpother Hos somewhat lower down bad
been dosigraed, but pot yeb constructed,
and, if curried out, this, ko badisved,

wonild b & ronte in evary way saited to

e traffie of which he had spokes. Dut
thees was asother Line through
Cannda, and Iving, sa it were, resdy to
our hands, and our Canadian t‘«ﬁw
m&;mmﬁ&&mmwm for oki
opportusnity without i g it iw»
T held the office of superintendent.
groeral of the Indis hﬂwﬁ tﬁi*’i the | lage,
time that he was lo Caneda, be bad to a
oeriain vxtent stodied the Indinn Qmw
and Belt ool

hopad the Gov srnment would not fall into
mm&a&w similar to these which had been
committad on former oceasions. The

ructive of sotting adde resrrves of land | e
?&? Isdians be balioved to be sy erro.

-

{Jemws 1, 1869}

g m the iﬁiia@é'

~lﬂjuﬁmwﬁ% the Bo

Lo e

iderably intoreatod init. He |

Motion for Papers. 1118

¢ TuamIEe mh@v for ;s tha lands wera well

N A T mmai ;

] 5t3* 4 mm Wit
splaved in f‘aw of the In.
disns i im wore 1 bo kept with ﬁc%
There had been o painful astration
alresaly of the mode in which enpap
ments sotered into with the Indisns bad
bewn dendt with,  Whes the lands wore
%akm from the Tedinng and spportiopsd
ﬁp& wﬁhﬁ t&w Todines wore pro-

b, and ol ix the

iéa;; of Mawuw,
t aE as grass grew waier
ran they should receive cortain asnsal
b from m Britid Governmest.
¢ were given o thesm for mm

ﬁmmmi grew W&f&a&
m Bppe kmg

mgm asmm

fmm%mh&mw

straipbt from England to %sm’a,

Eg& Rocky N@%?mltﬂ% :
g, e, o,

could b my adapled o the Jaying ;:f'

British ﬁwmmﬁ ikﬁm%ti b a&m
taual, They bad been dismoatinned,
and 3 great bresch of faith with the

o | Indises bad beon committed. It was
& | ooe s}i’ those  hings

that were gome
and 1 but he could wot, whea he
hmkﬁd ‘back, but lamest it He had
been often asked by the Indians them-
selves, whellior their great mother aerois

the Atlanticw—sa they callod the i}n«ﬁs

weppiilly maw of the frand which, 1&&3
wnbd, had ?mm mmmsﬁ@cl B the
chiblros of thees who had 1 hefully
served hor fa2 in former 3m Thia
quiston was one whick be old pot
smewer, and be had felt e shame of
being obliged to bold his o  befors
thews untutored svages, that
we should avoid those errors ix: fmxm,
n | and, while txﬁmhﬁg to the Xmimm the

keep them under }WWl

W - tham to ook to the Gn-
w:aﬁzmi for the food they ate and the
m@umgmmwmﬁ Wa
the Wﬁ; of the Tudisns
not that of the individual, but of t%a

tribe; we had made thee incapable of
bamg !&:mi for deld, incapable of even
snity wp & tavern soore.  Ho himself
zm sean & BAY plough loft in the woll,
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N Dritisk ColumSitom

a3 g ss there was an m&z@w&m&
o p in Amarion %;&ﬂzm 50 mians of
himg itsell, and claiming p
ross this eountey, there was always an
nt of dasger in the wonne
Now that it was united to Cansda, the
Government of that woastey muost
chargo of it, and this country would coase
ts be responsible.  He trosted that the
Colomial Ufion had recsved & gusrantos
: Aoninl Gov z for the
of & proper mmm
in the Hed River m}:xmy He th
it wise oo the part of the Colenial Oifios
to give the guarastes of £300,000, if
it ssvweded in eﬁm&yg s sedtlemant

with the Hudson's Bay Company, and |

relivving this ma&iff sl responsi.

Bility with w gatilomaent s bat
the Colonial oaght to jnsiet that
Guvsrnment shoald be by Cannda
in the Red Zliver 1o eaforcs the law,
wrel pmalntal) opder n the settle.
went,

thix CHARLES DILEE said, that
s the Howse might net have another

oppectunity of discussing this guestion, | wo

hi wan axoions 80 make o reply o oue
or two of the poin
Lord {Viwount Buryl.
Lond repressnted i to be a matter of
vital importamcs that there should boa
eommunitation Brough the Brithh ter-
ritory frees the Allustic to the Paeife
and drew an analogy with the case of the
Trnited Statew, he (Bir Charles Ilke;
desired to point ot that this eommuni-
eatiot-in the case of the United Btates
—wws pinly established for polithal,
sed not Bor eosnrasrctad resssna ;. where
aa, i the mmfﬁ(mgm&m
deration there was aleo politicsl, then it
wax for the comsiderstion of the @@kw
wial and ot of the Home Goww :
or, if i was to be alleged that aéw
through eommanication wss  desirable
for eommercial purposes, thea bhe tmk
exception to that siaterment alto

In thes Brst place, the Amsrioan line hafi
ot the start; md furthor, he wan oon-

vinoed that no lise of mailway, v&&hﬂ‘

Ex

wir Agperbean, could ever sosny
%% s Y

m:filn&&w%@ with water

carringe. The main articles of that teade |

were tea anad silke, and both suffered
great dumagn from repoated trandip-
mwnts,  The tise wevupied by the jour
wey was of Do great importance, bt it
was strbtly necosanry to avodd the four

VOL. CXOVL [vauxo sgaies.)

{Jewe |, 1809

| migght, perha
: mgupmamtnﬂo otz

ta raised by the noble
Whm&wmﬁr ol

Metion for Papers. N
siiptponts and transhivoents that would
be peedsd if the gy wore sent from
the Pacife bl the Atlastic by lasd. It
i‘zne aisi thai tim mi‘*ﬁ?

s M;W

Englezd, but be much douldad

take | truth of that represntation, ’b@eﬁm

Eam:m vmgrmw genorally remained
in the cities and large wﬁi&mm
aatives, whoss laboar they displaced,
' ¢ the plalos of the ?%’mt« He
these remarks becauss he was
%fmé that an opinion provailed is Os.
wads that this countey would be inclined
to gunrsates an extendon of the Intor.
wadonial Railroad,

Mz ADDERLEY said, he was glad
sttontion bad been called %ve 1&;@ w&m
beconse what had been lg;
Vnder Secrotary for i}aim%m the
m Loed tha&”}imbﬁ:r fur Borwick-on-

m%mmi in the mm “ knerwbed
great yesourcss which t;&a ; mlg

wald prevail swmong the poee-
avoe 10 the spacs of eomntry
w belonged o them. 1t had ﬁ;!:g
hat in our primary m
ngﬁywm@ﬁ%ﬁm of
oy eobondos. srivans who visited
m eauptry wm jproves ol that wa
hn}xmm t?d vem to %izizg subiect
in primary greak
mans of the people.  Our oodonies ought
wib#mm&‘cdw WM&EM o
relieving over-populaticn @
up lk‘sf!gﬁﬂﬂ of the kg$§xm“a&mik:
F]n: West was to the United States

Thay mﬁd b al o
Wﬁi wlvte o Piraes oYy
é@? gz‘fm* wnnd of mﬁ;mtm?
and hmﬁy thear ﬁﬁm%agw were
never lm&ﬁmuawaafwm
ﬁr uml s ring, if, indeed, they
bwses kvapt 0 onystery
portation,

almost &  gosreniee

z:vizt&&w # horrors of {rany
Reprosmting, fo a certain uxtent, the
late Guvernment, he offered his congra-

tulations to Her l{agmky‘s Ministers on
the succesafisl termination of the nego.
tiationr with the Huodson's Bay Com.
ga;; %c late Gorerswent had oon-

pepotiations from s tie of
the fm&sdmm of Canada wpon the
- foundation of the previeus nepotistions

20
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W, B )mrix i;
wged w&xi:&f‘mw of

fredr eomplioation hal km»
wirtaiied, asd he had
m& the Government on the sl
o :mm wiih bad beon mmle
with ihfs . He thought the
§m§ﬁmﬁt ol a mﬁx of £200,000 down, in-

stead of a wam grodually sccumulating
by instalimants ove
' e ,*abiag thie Femeryes wf

the ta:mtfsw mxj k m rrormment.
the sheervatbon of the hea, }!m&s&' for

S& Amiwas {Mr. :
T a‘mm stipulstion had m

th Crzads as to government,
"i‘}z@} }m:imi vvey e reing to Canamls,
xed, of coursn, Can s fo goveen
i not the nagotiations wonbd fall thevugh,
Cansids would viake the yromotion
wbx&x had beon sl

o of the mmzér;;e As to 1o
f Tood for a5E,
ompnt bl mnde no ani

sope that they would bo seregem.
i@amiv vomsadored, s they should, snd,
v doubt, would be %{ leaving it en.
tiraly o the wis it

Giovernmont how they a.lsrmlmi b treated ;
for the Canadian Govermment were as

e

judpex of the interests of the Jo
w ok we conld be, and s fer wsuck

wight make  Thess thisgs wers left o
M&m awd wl] wa mmm ourariven | bat
Y wegudistions was the gm
propesed for the lan by whidh the
Xmmﬂawb@m If that was
all, the lakility we lnenrred I8 80 swe

cosefnl an srmasgement ny this, o most |
objeet had buen gmzwi for W &
ab very Hitle cont or risk to ment

BAY & gTEML
the eonr

Y

wseives. He quite ngvend 4 W the
:ww.i :m;mhw of oferuy Loreen.
lie had homsell had the !ﬁ;ﬁfw o

ofs with the
and  he m

lww#&%m;ﬂ “ ?m‘éwm,
Hr. Addevley

gmmxmgg
c.{pledged
e i

& greal deal too m&ph» &

& pember of yonrs, | W,

5 el charter nf' e s,kf eur Ki

the lede
Shesiok, |
susly wvoiding laving down any
s recomumendalions ss to the treat.
of the Tediass, iy had expressed | lng

becwuss ﬁwy would have 6ol
mff@t by any unwiss arrssgement they | coay

1 the Hooae o

HMotien for Dapers, 1124
himeell nover to do mgihﬁg of
the presey

=

o sdvaniege at wn Little eost,
wite sgrved with the Under Seee-

st this was pot simply & Canading
ion 7 i owes m&f x;;:‘

great o

- | Wors removing that WWMWI‘»

He |u
said this particalarly ms& referente o

Mm;

‘t&w "*w &ww as to the

When it was said

&k& recent s of wpduion, Gepes
Tritad Columbia, hed m}m
fﬁm&ﬁmammﬁaf%&m
it wosk woll o retnember that the rosson
e t}m»w&kw the greater part of m
st tiom of Cal

their inelination should be m@gﬁr W
m own eoupiry than towseds Grest
20 bul when once m&ﬁm
OETY R wis epened, » o
P&Fﬁﬁhhw froee this oo would ba
gmﬁnmmm s popalali

: , g9 .
{ 3 ”ﬁami,m*a mgmmi in the
émr‘ tv of m&kmg kmn ta 1hin
conntey facilities for commn om with
mhm* parts of Har Kmﬁy % &mmmam,
b also thonght it dizirable that oo
delusive hopes should bo held out.  He
unde from the resdent Gorernor

of tmﬁm 's Bay Company that the

settlment from Cansda of the ferti]

xn&u&bﬂvwwhm&!ﬂs&wm
% fow rewsrks, T ocasosot but wy T oam

14y



1125 Beitidh Colemdite

“gwlttmmamxmma
%% mv hon o yorr dithonlt pro-
has pesched its m%&’tsmx Teeuly
YoOrn sgo, when disensstens took place
i ’tkm?im baving in view the
obiect hat b wow abunt B be at

win oo of those ﬁm, st the

crhng, : Bt oss than justice
to the Hudson's Bag C‘msmmmt}mm
now sveryote would wish that the fallet
justice should be dome. At the sume
time 1 think that, fundsmestally

, B
wmngh&m&{s ﬁxywammé&m
wared o Wﬁ* . bocause it has

beas, frankly sdmitted in this debate,

mﬂ;ﬁmgmmﬁgmwm in the
first placo, that the Hudwa's Bay Com-
puny, 8% 8 mm? with sxclusive pri-
wiligres, sad eonatituled for the purposs
of fur trading, wmi&sw was nor poesibly
eould be o pood steward of the

oot Do
» Isrge continest; snd, in the seoopd
p%am,!huﬁwum %@fm&m
countey o take upon sl and to ad.
rrniater direetly the respandbilities that
WG xémz s

{m % avidesn

},
»%y:;m aﬁ %»::zgih i a&w hon
Frismd the Momber iw%& Avdren's
{3&: Plbow) suks ?’& w&@&&r we ook 8y

s for the
s:aii 1 Mﬁ;ww
erpinent the wn.
rizht bon. Fricad the

on :im ;m‘t ui tho
sy made by my ‘
Member for Noarth Staffordeblre {Mr,
Adderley), that it would be seither bo.
scming tor possible to sk Cuonda 1o

give sl En . Cunada
e e e e soteriined
wiost sonse of her £

and duty in this matter, and her ug-
torests arv a8 much conmected with the
fulfilmeet of this duty o o any possible
eoi they oould bo, There woa a rooanrk
that fofl from ey noble Friend the
Membar for Berwiek {Viscount Bury)
that T am Joth %0 pass without suse
sadifention. 1 must thaak bime-and
fﬁhmi I expuess the ponsral focling—
For the interceting and shbls speach whach
he dolivored. |2 sure bo will saouss
Rw if o5 ane £ 1 veature to say a
fur the m of ihis country,
fthEa in spparent opposition fo what he

flowe 1, 1869]

WAL greas | give presents to the Indiass was sirict]
o in the g«@mmmt of | and :

‘:aummaﬁgﬁmmi 3%
¢ was | wn

©of Cunnda,

Motion for Papers. 1125
said ] mean with msgeci i that
nraneiad comwrre whish ke ;“?

the oomese faken by the gnth}“‘ir e

ment in regard to the is made to
the meim% M}ﬁl whﬁx did pot sru.
b for o} Yaench of faith,

of w tha m&hn&eé responsibility
iaymig;gz immmai’wth&um

trr, -7 ﬁwm oxchasvely
: He grovsd of my
mobile ?rwm? wud this-that &

mmwmmmmm

 dians that these presants mmum-
nually gives to them “w

grass grow and the mmgg
an to escape from &gm
covenant; bat his T will

Yy, ihail@enm think it ne

;‘Ear
e b akterny m&gi‘wd England o
a charge of gross breach of fait hy
shifting the ﬁmgmht}ﬁy slaeraliora,

But m@; 1 4o say, tot that evvenand fo

Iy an incident of the posis

Hion vkkk we Qun beld s regeed
{fma%a. .&;%}wz hm&%‘ el we watoyed

g, zert mmrthimg o ’bw: owa
will mé xizuu&mm Bt pees

CUr GWR e OF m;&zamr& sdvan
saovespively | Fe”;? over into t&
it ;&mm
ple of this country Ey mm
the condusion that B wes nees
the incidentsl costs and burdens
o hkewie handed over, and m
thom nchlental costa and burdens tku
of the soogal presents 1o the Indians,
That bs the real proond on whish this
Homms imhﬁ! I o med i&m& it owas
uny part of our &ni; to detartaine whe-
ther the covenant with the Im!im o
Eable 1o change in cungequence of the
slternd ciregmstancos.  The question to
which we looked was whother wo could
fairly and justly, wnder this covennnt,
continue 1o mak the mxymm of this
eogniry to pay 8 s of, T sk, & good
many thiasands & year for the purpose
of thess presonts o the Indians, when
Consds beoams a country fnr ¥R
tizal purpose perfactly in ,
Houss of Commons arrived st the con.
clusion that it was not reasonable or just
to make that demand wpon the people of

202
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1344 Mai? Contrwatms

!-Lsh’;m@ ¥ solice this part of my noble 14

Friond's speach, beottipe w&hm*x e ho

ot b0 e feture Mz%ém?é cxf
aé‘ Baskudelirwnn, There
m@mx o &“’; mb~

{%@mﬁwdmaz exd ;
cdige canmot sak with eonfidence s
i : e, When Suﬁm};w
Simpeon published that intery
eount of Bis voyage round her wovls
spake in the most sanguine terms of this |1
Britory ; bt smbesowently when he
v wldence before & Commitlos of
i, Joo vory mach gualified and

wdl gémw shats

wse can tedl what
~ apabilition of this territory. 1
thmk it secesary ko say & wad with
regard to continuing eolonial guarantes.
I bolieve that in the m“»ﬁﬂ whiom

h&s& ﬁ ﬁﬁml&a cirtin thad o man ir!m ix

Cunsding fellow. mb L—— :
ax improsshon of tkw kind ; bat whether
:twymwwﬁfméﬁmmiwm:w
teitimony 1o whal the riglt hea. Gﬁui&m
o opposite (Mr, Addoriey’ has
wodatainl g%mmtw 1e ;
abaolute rule on this m%z;&% It e bm-
posailde to sy that Giere will be no such
thing proposed to this Heuss ns n oodo-
wial gusrwntes. Put whensver n Go-
vernment bas proposed » colonial gon.
roziten in the past, this Houss has always
expentid that Government to show Cont
the propessl was made with & view of

My, Gladetone

{%&iﬁﬂ%&}

he | roquired, sud of wetsbli

. &»WM%W@&&M

sy ansually

§i2s

s kind of relatioos
fely alborn wae s@amxm wm

m% éit

it mw’w whieh cup m&%&% Es@ié@m

YW IE{FRY ug%m %fbm%a&

}W'm b 3t L ,
MW&% eomntry me

i@; bad beon conmsdest with good
o
Nx HADFIELD asdd, it was strange

hat the epportunities for %zgnm
wﬁ“ & mﬁ’ vm

rwg{mw proseniod were
t;r the Rﬂgﬁu&i

nikmmw&&wylﬁ% ,
thy e &ﬁam%%m %mfg,
@@rhmhw%" ot Eollow

Motiog wﬁ, amﬁi »tymd’ fa.

MAIL CONTRACY &mkWﬁ%ﬁ&&
kMWﬁ;{Ymiﬁ vall
i e Pt .
ma&m M (f}mim eaid thes
Foxr ot various grounds. l! was said
that they saght mﬂmlﬂwm emm
inte for e0 bang & pericd uﬁagﬁt
that it was unwise to pay & fixed
to eortain fros, irrespes
tive of the mwnber of Mmmﬂ
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APPENDIX D

Version Published by Parliament of the United Kingdom in August 1870, in
Correspondence Relating to the Recent Disturbances in the Red River Settlement, Printed
by William Clowes & Sons, London

PROCLAMATION,
V. R

By Hiz Exceilency the Right Housgrable St Joax Youws, B 8 Member of Her Majesty's
Mast Honontable Privy Council, Kulght Graps Ceom of The Mot Hovoarstde Onber of the Batds,
Esnight Grand Croes of The Most Distinguished Ozder of St. Michael and 3t Georgy, Goversor

Georal of Canide.
To sll ssl overy thy Loval Subpets of Hee Majesty the Quemn, and to ell to

whoms thess Presenta shall some
GRERYERG ©

THE QUEEN has charged wo se Her Ry tative, Lo inforoe you tut centain mbipuided
oo in Her Betlaments o the Red River, Kﬂm bunded fhnmmhasymga%er o vppose by fornw
2}‘11« entry into Hor Sorth-Weatern Tertitorion of the Offioar selacted to administer, in dor s, the
Governmaus, when the Territorks sre uaited 1o the Domision of Casads, umder the autbority of
the late Aot of the Podizment of the United Kimplom; wnd st thow puties beve sl
Forobily, sand with vishenos, prevented others of Her loyel Selpets fom ingras indo the Country.

Hor Majnsty fosls assured that She may r&?‘ wpos Uie Joyalty of Foe Subjects in the KML -West,
s believes those men who Nave 13us ibiegelly joived togetber, bave done so from some miwepro-
Sentatiun.

The Qens & worined that in snctioaing the Union of the North-Wost Territories with Cauada,
She i promoting the best interests of the remdents, &od gt the samo lme srespthening and comoli-
dating Her Nocth Ametican Dowenives s dxm of the Dritivh Emphe. Yo m:?r odps thes of
b sorrew sl displemsss vith which tho (ueen viows the wuressonatle and lieles prowsdiogs
whizh huve cosarred.

By Majmty commands e 10 siate o you, that She =il alvays be mady thrcagh we se Her
‘ aatative, 1o rodrosy oll well frunded grisvanees, ond thal She bos justrunted me %o hesr and
vonsider any complaints that way ba made, or desires that may be axpromed to ms w Governor
Gonersl, A1 the souw time She boy churged me to sxoreise oll the powen and watborily with
which She b intrusted me in the sapport of onder, sud the suppression of unlowful distordances,

By Ber Myjosty's & ity I do thercfors assure you, that on the Uniom with Camada off wowr
ﬁ*ilymdmﬁgimr’gktzm privd wiﬂ%nuﬁﬁ&d?gmwgsmmw u, med thas
w%uﬁﬂhgﬂeﬂm&ﬁh, past, mnder Drithd baug, aed o the spiit of Peitieh justics,

¥ Ao further, eadiy Mor authoerty, entrmat and command those of yox who sre still smembled
sad bended togethar, in defunce of low, poscasdly to disporse and relern 1o yoir homes, under the

A 1%%33?*%%&%”& matiale Kb PRACIGDEC OLOMENcH KIG :

Add aslly ndioreg I eape OF YORY 320 A ’ -
sion, 1 whall msgmm :am procesdings Ut taken egetist upy portics implivatsd i‘n‘m
unfartenste bresches of the law

Civen usdor way Fand and Foal t Arms st thin Bixth day of Decsmber,
is the year of Cur Lood Oue Thewasd Kight Husdred sod Sixty-udse, sad i
SEAL the Thinyswond year of Her Majesty's Reigs.
Dy Command,
JOUX YOUNG.

H. L, LANGEVIN, Scoretary of Biate.
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Version Published by Parliament of Canada late in 1870, in Correspondence and Papers
Connected with Recent Occurences in the North-West Territories, Printed by Order of
Parliament, Sessional Papers, Volume V, Third Session of the First Parliament of the
Dominion of Canada, Session 1870, Printed by 1. B. Taylor, Ottawa

PROGLAMATION.

B?Rulimdknﬁ y the Right Giarém'i’ |

. i ovxe, Baronet, s Member of Her

Majesty's Moss Houorsble Privy Counell, Knight Grand Cross of the Most

Honorable Order of the Bath, Grand Crows of the Mot Distinguisted Order
of Bt Michee! and St. George, Governor General of Canads.

To wll nnd every ths Loyl Salijecix of Her Majesty the Quoan, and (o sll to whom these
Presents shall come,

Gneerisc .

Tus Quees has i, 8a Her vepresentative, to Inform you that certaln umhd
personn in Her Bettlements on the Red Rives, have landed thenmmlves W
oppose by force the entry into Her North-Wostern Tervitories of the officer melacted
to sdminister, in Her Name, the Govecnment, when the Territorics sre united to
tha Dominbon of Canads, under the sutbority of the Inte Act of the Parlintient of the
United Kingdom ; and that those partiss bave also forcibly, and with violence,
prevented others of Har loyal suljects from ingrews into the country.

Her Majonty forls nssured that ahe may rely apon the Joyalty of her subjecta in
the North-West, and belisves those wen, who bave thus illegally joined togethor, bave
dous 80 from some misrepresentation:

The Queen is convineed that in sancticning the Unilon of the North. West Territorien
with Cnnada, ube is promoting e best interest of the residents, and st the sune time
strengibening and conmolidating her North Ameriean ions ss pert of the British
Empire. You mﬁnﬁ@tbﬁi of the sarrow and &m"hﬁ the Quesn views
the wnressonable and lewlesa provecdings which have ovsurred, ;

Her Majosty commands me to stute to you, that she will always be ready through
i a hbr representative, to redress all well foundead grievanom, sud that sbe bas § ol
me to hear and covsider any complaints that mey be made, or desires that may be exprossed
tb mo ws Governor Genersl. At the same thwe she bas churged me to exercise all the
powers wnd sathority with which she has entrneted me in the sapport of onder, sl the

ion of unlawful disturbances, , ;

By Her ?i&sty’:m%g do therofors sswure '{;;u, ;mma thee unich with Canada
all your eivi religions vights and jwivileges wi respected, your. pnzws
secared o you, sod that your Country ﬁ;} be governad, sx in the pest, under British
Iawa, sod in the spiris of British justion. .

1 do, further, under ber suthority, entreut snd commund thowo of you who ave still
wesinbled and banded together in defiance of law, y %o disperse and retum to
your homon, under the ies of the Inw in cess of disdbedionon.

Mdld”h?ii;‘nm m,t;‘mmcl;l&miamnﬁu snd pesceable obedisnoo -
zod dispersion, t ne | rmodx taken agninet any partiow
implieated in thewe unforsunste breaches of the law. i w v

Given ander my Hand and Seal st Arms wt Ottawn, this Sixth day of Decersbor, in
*thtm{ura(m Lord, One Thousand Eight Hundred and Sixty-nine, and in the Thirty.

your of Hor Majesty’s Reign.
(SEAL] |
By Command.
Joux Youre
H. L. Langeoin,
Seorstary of Stale.
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Colonel Garnet Joseph Wolseley’s Proclamation

To the Loyal Inhabitants of Manitoba

Her Majesty’s Government having determined upon stationing some troops
among you, I have been instructed by the Liecutenant-General Commanding in
British North America to proceed to Fort Garry with the force under my
command. Our mission is one of peace and the sole object of the expedition is to
secure Her Majesty’s sovereign authority — Courts of Law such as are common to
every portion of Her Majesty’s Empire will be duly established and Justice will be
impartially administered to all races and to all classes. The Loyal Indians or Half
Breeds being as dear to our Queen as any other Loyal Subjects.

The force I have the honour of commanding will enter your Province representing
no party either in Religion or Politics, and will offer equal protection to the lives
and property of all races and all creeds.

The strictest order and discipline will be maintained and private property will be
carefully respected. All supplies furnished to the troops will be duly paid for —
should any one consider himself injured by any individual attached to the force
his grievances shall be promptly enquired into.

All loyal people are earnestly invited to aid me in carrying out the above
mentioned subjects.

G. J. Wolseley
Colonel
Commanding Red River Force
Port Arthur’s Landing
30™ June 1870

[Emphasis added by the author]

Reproduced by:

Louis Riel on the New Nation Press (Butler 1870)
Morton, W. L. .
1956 Alexander Begg’s Red River Journal and Other Papers Relative to the Red
River Resistance of 1869-1870, Toronto, ON: Champlain Society

Huyshe, G. L.
1871 The Red River Expedition, London, UK: Macmillan and Company
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APPENDIX E

Indian & Northern Affairs Chronology
http://www.ainc-inac.gc.ca/pr/trts/hti/site/mpindex_e.htm

This series of maps and description illustrate the historical evolution of Canada through
treaty-making between 1867 and 1999, focussing on the Numbered Treaties. This
chronology appears on the Indian & Northern Affairs Canada website. It presents a rather
distorted and partial view of events, completely omitting the promises made in 1867 and
the proclamations and orders-in-council of the British Cabinet issued during annexation.

Map Date/ Description

1867 Canada - Territorial Evolution Map (PDF 449 kb)

Confederation. By the time Nova Scotia, New Brunswick, Ontario and Quebec form the
Dominion of Canada, the Robinson Treaties, Upper Canada Land Surrenders and Peace
and Friendship Treaties are already in place.

1870 Canada - Territorial Evolution Map (PDF 1567 kb)
Purchase of Rupert's Land. Canada acquires Rupert’s Land and the adjacent North-
Western Territory from the Hudson’s Bay Company. Manitoba enters Confederation.

1871 Canada - Territorial Evolution Map (PDF 1622 kb)

Treaty No. 1 & Treaty No. 2. The first post-Confederation treaty, Treaty One, is
concluded in August 1871 and covers Manitoba as it existed then. Treaty Two is
concluded a few weeks later and covers areas needed for expansion and settlement in the
west and north of the Province. British Columbia enters Confederation on the
understanding that construction of the east-west railway will begin in two years and will
be completed in ten.

1873 Canada - Territorial Evolution Map (PDF 1630 kb)

Treaty No. 3. After three years of negotiations, the Dominion of Canada and the
Saulteaux tribe of Ojibway Indians entered into treaty at the North-West Angle of the
Lake of the Woods. With the Saulteaux surrendering title to an area of 14,245,000
hectares, Canada acquired land for agriculture, settlement and mineral discovery. More
importantly, Canada secured communications with the North-West Territories, including
the route of the future Canadian Pacific Railway. In 1873, Prince Edward Island enters
Confederation, bringing the number of provinces in the Dominion to seven.

1874 Canada - Territorial Evolution Map (PDF 1646 kb)

Treaty No. 4. Initiated by Indians and Métis concerned about the declining numbers of
animals which provided them with a living. Treaty 4 covers present-day southern
Saskatchewan. Provisional boundary set in northern Ontario.

1875 Canada - Territorial Evolution Map (PDF 1651 kb)
Treaty No. 5. This treaty originated in two historical processes. The southern part,
negotiated in 1875, was one of the southern Prairie treaties, and was in large part a result
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of the insistence of the Native people of that region that their aboriginal rights be
recognized by the Canadian government, which had recently acquired title to their lands.
The northern part of Treaty 5 was negotiated in 1908.

1876 Canada - Territorial Evolution Map (PDF 1665 kb)

TreatyNo. 6 - The negotiation of this treaty took place during a difficult period for the
Plains Cree, who were suffering from the rapid decline of the buffalo. The documents
indicate that their concerns included medical care and relief in case of need.

1877 Canada - Territorial Evolution Map (PDF 1662 kb)

Treaty No. 7. The last of the numbered treaties negotiated and signed during the 1870s.
The treaty covers the southern part of present-day Alberta.

Addition of Arctic Islands. British rights to these islands pass to Canada.

1881 Canada - Territorial Evolution Map (PDF 1956 kb)
Addition to Manitoba. The boundaries of Manitoba are extended to include substantially
all the area covered by Treaties One, Two and Three.

1889 Canada - Territorial Evolution Map (PDF 1962 kb)
Treaty No. 6 Adhesion (Montreal Lake). Addition to Ontario (Kenora District)

1898 Canada - Territorial Evolution Map (PDF 1984 kb)

Creation of the Yukon. The Yukon becomes a Territory separate from the North-West
Territories. The boundaries of Quebec are extended north, almost complementing the
revised northern boundary of Ontario.

1899 Canada - Territorial Evolution Map (PDF 2057 kb)

Treaty No. 8. The first of the northern treaties covered an area of 324,900 sq miles and
represents the most geographically extensive treaty activity undertaken. It comprises what
is now the northern half of Alberta, the northeast quarter of British Columbia, the
northwest corner of Saskatchewan, and the area south of Hay River and Great Slave Lake
in the Northwest Territories.

1905 Canada - Territorial Evolution Map (PDF 2048 kb)

Treaty No. 9. In response to continuous petitions from the Cree and Ojibwa people of
northern Ontario, and in keeping with its policy of paving the way for settlement and
development, the federal government in 1905-1906 negotiated Treaty 9, also known as the
James Bay Treaty. For the first and only time, a provincial government took an active role
in negotiations. Together with the area acquired by adhesions in 1929-1930, Treaty 9
covers almost two-thirds of the are that became northern Ontario. In 1905, the provinces o
Alberta and Saskatchewan are created.

1906 Canada - Territorial Evolution Map (PDF 2028 T(b)

Treaty No. 10. Covers 220,000 square kilometres of northern Saskatchewan and Alberta.
Unlike the land in southern Saskatchewan, the Treaty 10 lands were deemed unsuitable
for agriculture and so the federal government did not respond to demands from the
region’s Native people for a treaty until the early 20th century, when the mixed-blood
people of northern Saskatchewan began to demand compensation for loss of aboriginal
rights and the Provinces of Saskatchewan and Alberta had been created.

1908 Canada - Territorial Evolution Map (PDF 2033 kb)
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Adhesion to Treaty No. 5. Though requested for many years by the Native people, this
adhesion was the result of government initiative.

1912 Canada - Territorial Evolution Map (PDF 2052 kb)

Ontario and Manitoba attain their present boundaries. Quebec extends northward to
absorb the Ungava District and agrees to negotiate surrender of the Indian title to the
territory; the Quebec-Labrador boundary remains in contention.

1921 Canada - Territorial Evolution Map (PDF 2163 kb)

Treaty No. 11. The last of the numbered treaties covers most of the Mackenzie District .
The land in the area was deemed unsuitable for agriculture, so the federal government
was reluctant to conclude treaties. Immediately following the discovery of oil at Fort
Norman in 1920, however, the government moved to begin treaty negotiations.

1923 Canada - Territorial Evolution Map (PDF 2100 kb)

Williams Treaties. Treaty-making activities along the north shore of Lake Ontario in
1783-84, variously known as the Toronto Purchase, the Carrying Place Purchase, the
Crawford Purchases and the Gunshot Treaty, produced lingering uncertainties that are
resolved in large part by the Chippewa and Mississauga Agreements negotiated in 1923.

1949 Canada - Territorial Evolution Map (PDF 2185 kb)
Newfoundland and Labrador enter Confederation.

1999 Canada - Territorial Evolution Map (PDF 2585 kb)
Creation of Nunavut.

Historical Treaties of Canada (PDF 1615 kb)
Historical Treaties of Canada
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§1

APPENDIX F

Regulation for the Definition of the Term "Jew"
in the Government-General
July 24, 1940

Where the word "Jew" is used in Legal and Administrative Provisions in the
Government-General, it is to be interpreted as follows:

1y

2)

§2
1)
2)

3)

§3
1)

Anyone who is a Jew, or is considered a Jew, in accordance with the Legal
Provisions in the Reich-,

Anyone who is a Jew, or is considered a Jew, and is a former Polish citizen or
stateless person, under § 2 of this Regulation.

A Jew is a person descended from at least three fully Jewish grandparents by race.

A person is considered a Jew: _

a) if he is descended from two grandparents who are full Jews by race and if he
was a member of the Jewish Religious Community on September 1, 1939, or
joined such a community subsequently;

b) if he was married to a Jew on the date on which this Regulation came into force,
or married a Jew subsequently;

c) if he is the product of extra-marital intercourse with a Jew in accordance with
para. I and was born after May 31, 1941.

A grandparent is automatically considered a full Jew if be was a member of a Jewish

community. '

Where the concept [person of] Jewish Mischling is used in Legal and Administrative

Provisions of the Government-General, it is to be interpreted as follows:

a) a person who is a Jewish Mischling in accordance with the Reich Legal
Provisions-,

b) any person who is a former Polish citizen or stateless, and is descended from one
or two grandparents who are full Jews by race, unless he is considered a Jew
under § 2, para. 2. 2) The provisions under § 2, para. 3 apply similarly.
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§4

1) A business enterprise is considered Jewish if the owner is a Jew in accordance with §
1.

2) A business enterprise which is owned by a Limited Company is considered Jew1sh if
one or more members who are personally respon31b1e are Jews..

3) A place of business is also considered Jewish if it is in practice under the dominant
influence of Jews.

4) The provisions under para. 1-4 also apply to Associations, Endowments, Institutions
and other organizations which are not business enterprises.

§5
Legal and Administrative Provisions issued for Jews apply to Jewish Mischling only
where this is expressly stated.

§6
This Regulation comes into effect on August 1, 1940.

Cracow, July 24, 1940

The Governor General for the Occupied Polish Territories
Frank

Provided from the archives of the Simon Wiesenthal Center http://motlc. wiesenthal.com
The text is reproduced from an actual edict issued under the authority of the Nuremberg
Laws of Nazi Germany, 1935
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APPENDIX G

Common Law Application of
British Imperial & Hudson’s Bay Company Policy

Campbell v. Hall, [1774] 1 Cowp. 204, 98 E.R. 1045
Lord Mansfield

Cited from the Supreme Court of Canada in:

Calder v. Attorney-General of British Columbia [1973] S.C.R. 313

(198) CALDERvV.A.-G.B.C. 145

In Re Southern Rhodesia, [1919] A.C. 211, Lord Sumner said at pp. 233-4:

In any case it was necessary that the argument should go the length of
showing that the rights, whatever they exactly were, belonged to the
category of rights of private property, such that upon a conquest it is to be
presumed, in the absence of express confiscation or of subsequent
expropriatory legislation, that the conqueror has respected them and
forborne to diminish or modify them.

The estimation of the rights of aboriginal tribes is always inherently
difficult. Some tribes are so low in the scale of social or- ganization that
their usages and conceptions of rights and duties are not to be reconciled
with the institutions or the legal ideas of civilized society. Such a gulf
cannot be bridged. It would be idle to impute to such people some shadow
of the rights known to our law and then to transmute it into the substance of
transferable rights of property as we know them. In the present case it would
make each and every person by a fictional inheritance a landed proprietor
"richer than all his tribe." On the other hand, there are indigenous peoples
whose legal conceptions, though differently developed, are hardly less
precise than our own. When once they have been studied and understood
they are no less enforceable than rights arising under English law.

(Emphasis added.)

Chief Justice Marshall in his judgment in Johnson v. M'Intosh referred to the English
case of Campbell v. Hall (1774), 1 Cowp. 204, 98 E.R. 1045. This case was an impor-
tant and decisive one which has been regarded as authori- tative throughout the
Commonwealth and the United States. It involved the rights and status of residents of the
Island of Grenada which had recently been taken by British arms in open war with
France. The judgment was given by Lord Mansfield. In his reasons he said at pp. 208-9:
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146

A great deal has been said, and many authorities cited relative to
propositions, in which both sides seem to be perfectly agreed; and which,
indeed are too clear to be controverted. The stating some of those
propositions which we think quite clear, will lead us to see with greater
perspicuity, what is the question upon the first point, and upon what hinge it
turns. I will state the propositions at large, and the first is this:

A country conquered by the British arms becomes a dominion of the King in
the right of his Crown; and, therefore, necessarily sub- ject to the
Legislature, and Parliament of Great Britain.

The 2d is, that the conquered inhabitants once received under the King's
protection, become subjects, and are to be universally consid- ered in that
light, not as enemies or aliens.

The 3d, that the articles of capitulation upon which the country is
surrendered, and the articles of peace by which it is ceded, are sacred and
inviolable according to their true intent and meaning.

The 4th, that the law and legislative government of every dominion, equally
affects all persons and all property within the

CALDERv. A-G.B.C. (199)

limits thereof; and is the rule of decision for all questions which arise there.
Whoever purchases, lives, or sues there, puts himself under the law of the
place. An Englishman in Ireland, Minorca, the Isle of Man, or the
plantations, has no privilege distinct from the natives.

The 5th, that the laws of a conquered country continue in force, until they
are altered by the conqueror: the absurd exception as to pagans, mentioned
in Calvin's case [ (1608), 7 Co. Rep. 1a, Moore ( K.B.) 790 sub nom. Case
del Union, del Realm, D'Escose, ove Angleterre, 72 E.R. 908], shews the
universality and antiquity of the maxim. For that distinction could not exist
before the Christian era; and in all probability arose from the mad
enthusiasm of the Croisades. In the present case the capitulation expressly
provides and agrees, that they shall continue to be governed by their own
laws, until His Majesty's further pleasure be known.

The 6th, and last proposition is, that if the King (and when I say the King, I
always mean the King without the concurrence of Par- liament,) has a power
to alter the old and to introduce new laws in a conquered country, this
legislation being subordinate, that is, subor- dinate to his own authority in
Parliament, he cannot make any new change contrary to fundamental
principles: he cannot exempt an in- habitant from that particular dominion;
as for instance, from the laws of trade, or from the power of Parliament, or
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give him privi- leges exclusive of his other subjects; and so in many other
instances which might be put.

A fortiori the same principles, particularly Nos. 5 and 6, must apply to lands which
become subject to British sover- eignty by discovery or by declaration.

It is of importance that in all those areas where Indian lands were being taken by the
Crown treaties were negotiated and entered into between the Crown and the Indian tribe
on land then in occupation. The effect of these treaties was discussed by Davey, J.A. (as
he then was), for the majority in White and Bob as follows at pp. 617-8:

It was also the long standing policy of the Imperial Government and of the
Hudson's Bay Co. that the Crown or the company should buy from the
Indians their land for settlement by white colonists. In pur- suance of that
policy many agreements, some very formal, others in- formal, were made
with various bands and tribes of Indians for the purchase of their lands.
These agreements frequently conferred upon the grantors hunting rights over
the unoccupied lands so sold. Considering the relationship between the
Crown and the Hudson's Bay Co. in the colonization of this country, and the
Imperial and corporate policies reflected in those agreements, I cannot
regard ex. 8 as a mere agreement for the sale of land made between a private
vendor and a private purchaser. In view of the notoriety of these facts, I
entertain no doubt that Parliament intended the word "Treaty" in s. 87
[Indian Act, R.S.C. 1952, c. 149] to include all such agreements, and to
except their provisions from the operative part of the section.

Judgments Where Campbell v. Hall Was Used to Interpret:

Connolly v. Woolrich & Johnson et al. [1867], 17 R.J.R.Q. 75 (also reported:11
L.C.Jur. 197) '

St. Catharines Milling and Lumber Company v. The Queen (1887), 13 S.C.R. 577
St. Catharines Milling and Lumber Company v. The Queen (1888), 14 A.C. 46
R. v. George [1963], 41 D.L.R. (2d) 31 (also reported: [1964] 1 O.R. 24, [1963] 3
C.C.C. 109

R. v. White and Bob, [1964], 50 D.L.R. (2d) 613 (also reported: 52 W.W.R. 193)
Calder v. Attorney-General of British Columbia [1973] S.C.R. 313

R. v. Kruger and Manuel [1974], 19 C.C.C. (2d) 162 (B.C.Co.Ct.)

Delgamuukw v. British Columbia, [1993] CanLII 4516 (BC C.A.)

R. v. Céte, [1996] 3 S.C.R. 139

Mitchell v. MN.R., [2001] 1 S.C.R. 911

R. v. Marshall (S.F.), 2002 NSSC 57

NOTE: During recent years, most uses of the Royal Proclamation 1763 are in BC or

Federal courtrooms; however, no use of Campbell v. Hall was made in more
than 142 actions since the Royal Proclamation appeared in the Constitution
Act, 1982
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APPENDIX H

Nomads in Canadian Courts

In Reference to Cultural Behaviour of Aboriginals (44 cases):

RRRRARE D
< 4 < < < <€ <

Beattie v. Canada (Minister of Indian Affairs and Northern Development), 2002
FCA 105 (CanLII)

Beattie v. Canada, 2001 CanLII 22180 (F.C.)

Blueberry River Indian Band v. Canada ( Department of Indian Affairs and
Northern Development ) ( C.A. ), [1993] 3 F.C. 28, 1993 CanLII 2932 (F.C.A.)
Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development), [1995] 4 S.C.R. 344

Buffalo v. Canada, 2005 FC 1622 (CanLII)

Chingee v. British Columbia, 1997 CanLII 4215 (BC S.C.)

Constant ¢. Québec (Procureur général), 2003 IIJCan 47824 (QC C.A.)

Dans la situation de K.(M.-K.), 2002 IIJCan 38040 (QC C.Q.)

Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010

Delgamuukw v. British Columbia, 1991 CanLII 2372 (BC S.C.)

Fond du Lac Band v. Canada ( Minister of Indian and Northern Affairs ) (T.D. ),
[1993] 1 F.C. 195, 1992 CanLlII 2404 (F.C.)

Goulet c. Québec (Procureur général), 2003 I1JCan 42450 (QC C.A.)

HMTQ v. Chief Jules et al., 2005 BCSC 1312 (CanLlII)

Jeddore v. The Queen, 2001 CanL.11 917 (T.C.C.)

Kadlak v. Nunavut (Minister of Sustainable Development), 2001 NUCJ 1 (CanLII)
Lac La Ronge Indian Band v. Canada, 1999 SKQB 218 (CanLII)

Lac La Ronge Indian Band v. Canada, 2001 SKCA 109 (CanLII)

McLeod Lake Indian Band v. British Columbia, 1998 CanLII 6743 (BC S.C.)
Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC
69 (CanLll)

Montana Band v. Canada, 2006 FC 261 (CanLII)

N.T.I. v. Canada (Attorney General), 2003 NUCJ 1 (CanLII)

Papaschase Indian Band (Descendants of) v. Canada (Attorney General), 2004
ABQB 655 (CanLIl)

Premiére Nation de Betsiamites ¢. Canada (Procureur général), 2005 I[1JCan 21668
(QC C.8)

Québec (Procureur général) ¢. Young, 2003 I1JCan 47908 (QC C.A.)

v. Adams, [1996] 3 S.C.R. 101, 1996 CanLII 169 (S.C.C.)

. Bernard, 2003 NBCA 55 (CanLIl)

. Billy and Johnny, 2006 BCPC 48 (CanLII)

. Blais, 2001 MBCA 55 (CanLII)

. Coté, [1996] 3 S.C.R. 139, 1996 CanLll 170 (S.C.C))

. Horse, [1988] 1 S.C.R. 187, 1988 CanLII 91 (5.C.C))

. Marshall (S.F.), 2002 NSSC 57 (CanLlII)

. Marshall, 2001 NSPC 2 (CanLlII)
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R. v. Marshall, 2003 NSCA 105 (CanLlII)

R. v. Marshall; R. v. Bernard, [2005] 2 S.C.R. 220, 2005 SCC 43 (CanLII)

R. v. Sappier and Polchies, 2003 NBPC 2 (CanLII)

R. v. Van der Peet, [1996] 2 S.C.R. 507

Regina v. Campbell, 2000 BCSC 956 (CanLII)

Regina v. Gregory Willison, 2005 BCPC 131 (CanL1I)

Regina v. Howse, 2002 BCSC 235 (CanLIl) o

Sawridge Band v. Canada ( T.D. ), [1996] 1 F.C. 3, 1995 CanL1I 3521 (F.C.)
Scrimbitt v. Sakimay Indian Band Council (T.D.), [2000] 1 F.C. 513, 1999 CanLII
9381 (F.C.)

Snake v. The Queen, 2001 FCT 858 (CanLlII)

Union of Nova Scotia Indians et al. v. Nova Scotia (Attorney General), 2001 NSCA
110 (CanLII)

Young ¢. Québec (Procureur général), 2003 11JCan 47909 (QC C.A.)

In Reference to a Criminal Organization, a Biker Gang (31 cases):

Beauchamp v. R., 2005 QCCA 580 (CanLlII)

Etats-Unis d'Amérique c. Le Page, 2002 IIJCan 41974 (QC C.S.)
c. Auger, 2002 I1JCan 24374 (QC C.Q.)

. Avenire, 2001 IIJCan 16944 (QC C.Q.)

. Beauchamp, 2002 I1JCan 29128 (QC C.S.)

. Beauchamp, 2002 I1JCan 39853 (QC C.S.)

. Beauchamp, 2004 I1JCan 26645 (QC C.S.)

. Bédard, 2002 I1JCan 29251 (QC C.S.)

. Bordeleau, 2002 I1JCan 27908 (QC C.S.)
. Bordeleau, 2002 I1JCan 28300 (QC C.S.)
. Bordeleau, 2002 11JCan 39080 (QC C.S.)
. Boucher, 2000 I1JCan 6087 (QC C.A.)

. Boucher, 2002 I1JCan 24850 (QC C.S.)

. Boucher, 2002 I1JCan 6092 (QC C.S.)

. Couture, 2002 11JCan 24750 (QC C.S.)

. Duguay, 2004 I1JCan 50577 (QC C.S.)

. Faucher, 2002 11JCan 12137 (QC C.S.)

. Faucher, 2004 I1JCan 40612 (QC C.S.)

. Mayrand, 2002 I1JCan 35588 (QC C.8.)

. Robitaille, 2005 IJCan 8540 (QC C.S.)

. Rose, 2004 I1JCan 19428 (QC C.S.)

. St-Pierre, 2003 I1JCan 44389 (QC C.S.)

. Wooley, 2002 I1JCan 42038 (QC C.S.)

. Woolley, 2004 I1JCan 46744 (QC C.S.)

. Woolley, 2004 I1JCan 46948 (QC C.S.)

. Woolley, 2004 I1JCan 46952 (QC C.S.)

. Woolley, 2004 11JCan 47475 (QC C.S.)

. Lindsay, 2005 CanLII 24240 (ON S.C.)

. Lindsay, 2005 CanLII 479 (ON S.C.)
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R. v. McCurrach, 2000 ABPC 127 (CanLlII)

R. v. Stadnick, 2004 CanLII 2116 (QC C.8.)

R. v. Stadnick, 2004 CanLII 31543 (QC C.S.)

R. v. Stadnick, 2004 CanLII 32952 (QC C.S.)

Stockford v. R., 2001 CanLII 17962 (QC C.S.)

Syndicat de la fonction publique du Québec ¢. Siireté du Québec, 2001 IIJCan
18121 (QC A.G)

L J L ] * * L ] L ]

In Reference to Transient Individuals (28 cases):
* AM.-J, Re, 2005 IIJCan 50973 (QC C.Q.)

son mode de vie nomade, la mére a peu de capacités d'implication et sa
collaboration est minimale.

* Allahi v. Canada (Minister of Citizenship and Immigration), 2004 FC 271 (CanLII)

he was unwilling to return to live with nomadic family

* Beson v. Director of Child Welfare (NFLD.), [1982] 2 S.C.R. 71
a boy who has lived up to this time what he described as "a nomadic existence".

* C.H.v. T C,2004 CanLIl 53142 (NL P.C))

The real problem, as the Court sees it, lies with the nomadic lifestyle of the birth
mother which results in her staying at C.H.’s residence from time to time when she is
encountering difficulties in her relationship with her partner.

* C. M. v. Canada (Attorney General), 2004 SKQB 174 (CanLII)
C.M. testifies to a nomadic lifestyle during her adolescent years after leaving
Gordon’s.

* Camnaday v. Desmond, 1999 CanLII 6047 (BC S.C)

The parties, after sale of the Westsyde home in August 1994, followed a somewhat

nomadic life,

* Cesan c¢. Tres-Saint-Rédempteur (Municipalité), 2004 I1JCan 12185 (QC C.S.)
Personne sans domicile fixe. - clochard, vagabond; nomade, squatteur. Ellipt Les
sans domicile fixe. - S. D. F. Violation de domicile

* Damer-Basso v. Basso, 2003 CanLII 2055 (ON S.C))
He would feel like a nomad, evicted from his home right before Christmas.

* Durham Children's Aid Society v. D. W, 2003 CanLII 2105 (ON S.C.)

She has for at least two years led her children on a chaotic, nomadic and desperate

life where moves were sometimes a weekly
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Eland v. Yellowhead Helicopters Ltd., 1997 CanLII 3156 (BC S.C.)
The life of a young helicopter pilot was nomadic

F.C.c.J. R, 2004 I1JCan 6439 (QC C.S.)
un nomade, de sorte que lorsqu’il n’est pas sur la route c’est son véhicule qui lui
sert d’habitation, dans le garage ou il le gare et fait |’entretien

Fisher v. Fisher, 1995 CanL1I 2718 (BC S.C.)
she is not the nomad the respondent considers her to be.

Goodwin v. Goodwin, 2004 YKSC 84 (CanLII)

While I recognize that this is simply the opinion of the mother, there is some
support for her belief in the results of the father’s psychological assessment, in
particular the MCMI, which put the father in the category of "nomadic
antisocials”.

Hallett v. Hallett, 1993 CanLII 3049 (ON C.J.)
A two-week alternating residence would continue these children’s existence as
nomads

Harmon v. Nishikawara, 1993 CanLII 267 (BC S.C.)
It was a nomadic existence from job to job and place to place.

M. (C.L)v. L. (D.), 1998 CanLlII 1651 (BC S.C.)
Ms M. has led a more nomadic existence than Mr. L. and presently resides in
Kelowna

M.L. c. E.M., 2005 IIJCan 29866 (QC C.S.)
le travail « nomade » de chauffeur de camion longue distance

Molson v. Molson, 1998 ABQB 476 (CanLII)
she has, in fact, led a nomadic lifestyle that would make it difficult to assert that she
has established residence in Alberta even today.

Nistor v. Canada (Minister of Citizenship and Immigration), 2005 FC 1467
(CanLII) -

Many have forgone the more traditional nomadic lifestyle under duress rather than
by choice.

Norman v. R, 2005 NBCA 33 (CanLlII)
Beginning in mid-adolescence, his existence became rather nomadic except for
periods of incarceration

Pearse v. Pearse, 2000 BCSC 715 (CanLlII)
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When the parties first came together they lived a nomadic lifestyle.

* PJv. Nova Scotia (Director of Victim Services), 2001 NSUARB 67 (CanLII)
In the winter, Mr. J followed a nomadic lifestyle in southern Canada, living. in
various places.

* R.v. Bourgeois, 2003 NBPC 1 (CanLlII) o
He was born and raised in Ontario and I’'m told that in recent years he started to
live somewhat of a nomadic lifestyle

* R. v. Buckley, 2000 BCPC 84 (CanLIl)
Over the years Mr. Buckley moved back and forth between his father's residence
and his mother’s, resulting in him leading a somewhat nomadic lifestyle.

* R.v.Krymowski, 2003 CanLII 52152 (ON C.A.)
The term gypsy in its broadest sense is often used to refer to people who lead a
nomadic life, and for many Roma, the term gypsy conjures up unflattering or
stereotypical images.

* R.R. c. L.C,2006 QCCS 428 (IlJCan)
Les parents ont su jusqu’a présent simplifier les déplacements de [’enfant qui
s adapte assez bien a la vie de nomade.

* Robinson v. Williams (Estate of), 2005 ABQB 659 (CanLII)
his esssentially nomadic lifestyle undermines his evidence on those issues.

* S.A.D.v. E.E.P. Estate, 2003 BCSC 1535 (CanLII)
she has lived a nomadic life, moving from women'’s shelter to women's shelter.

Alexander Von Gernet's Effect

on Fact Finding & Judgment

1996

Sawridge Band v. Canada ( T.D. ), [1996] 1 F.C. 3
Doctor Von Gernet's report in Part 6 is most pertinent. It is replete with end-
noted references to various authorities, as is the rest of his report. Here are -
some persuasive passages (with end-note references deleted) which the
Court finds convincing......

On all of this evidence, including Doctor Von Gernet's opinion, this Court
finds that there was no "aboriginal", (and certainly no treaty) "right of
members of the said bands [or camps or chiefs' peoples], under their
respective customary laws, to determine membership in the bands [camps,
chiefs' peoples] and to veto the admission of any persons to membership in
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the said bands [camps, chiefs' peoples]". The Court holds that there were no
such rights and no such customary laws as pleaded by the plaintiffs in the
particulars given by virtue of Mr. Justice Strayer's order dated October 31,
1986. Those particulars express a fictitious revisionism.

1997

Mitchell v. Canada (Minister of National Revenue) .
Dr. Von Gernet also noted that the concurrence of voices was a weak test;
hence, even when all the Mohawk witnesses "embody one truth", this does
not mean that such a truth bears any relation to an actual history or that this
raises a reasonable presumption that their facts are clear.
In my view, Dr. Von Gernet's opinion on oral histories is contrary to the
position of the Supreme Court of Canada, which has directed that oral
narratives or oral histories should be accepted as any documentary evidence
would in cases involving aboriginal peoples. The Supreme Court in Van der
Peet, supra at paragraph 48 warned that:
[t]he courts must not undervalue the evidence presented by aboriginal
claimants simply because that evidence does not conform precisely with the
evidentiary standards that would be applied in, for example, a private law
tort case.
I have reviewed the oral histories given by the plaintiff's witnesses in the
same manner that [ have reviewed documentary evidence provided by both
parties. The weight that I accord to oral history and to documentary
evidence does not depend on the form in which the evidence was presented
to the Court. The aboriginal perspective is based on oral tradition and
history, and not on belief as submitted by the defendant.

1999 R. v. Frank, 1999 ABPC 81
[52] In rebuttal the Crown called Dr. Alexander von Guernet. He was
qualified as an anthropologist specializing in the use of archeological
evidence, written documentation, and oral histories or traditions to
reconstruct past cultures and practices of aboriginal peoples,
including the Blackfoot, as well as the history of contact between
aboriginal peoples and European newcomers.

[53] Dr. von Guernet prepared two reports, which were filed as exhibits 13
and 13A, together with the content of historical references on which
he relied in preparing his report. These references numbered 249, in
his first report, and were filed as fourteen volumes of exhibits.

[55] While I would have concluded that the other evidence did not
demonstrate the pre-contact practice contended for, I had as well the
expert testimony in that regard of Dr. von Guernet whose credentials
to give the evidence which he did were impressive.
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Mitchell v. M.N.R (C.A.), [1999] 1 F.C. 375

The Trial Judge accepted this position and specifically rejected the view of
the appellant's expert, Dr. Von Gernet, on the basis that he concentrated "too
much on the raiding activities" of the Mohawks and because it was
inconsistent with archaeological evidence from Daniel Richter's article
entitled "Ordeal of the Longhouse: The Five Nations in Early American
History" in Beyond the Covenant Chain: the Iroquois and their Neighbors in
Indian North America 1600-1800, D. K. Richter and J. H. Merrel eds.
(Syracuse N.Y.: Syracuse University Press, 1987).

2001

R. v. Marshall, 2001 NSPC 2
49. Dr. Von Gernet said there was no evidence family hunting territories

2001

55.

were an ancient Mi'kmagq tradition. He said they existed in the 19th
century, but could not be traced back with any degree of certainty
beyond the second half of the 18th century. Based on the evidence
presented in this case, Dr. Von Gernet's conclusion is accurate.

Mi'kmaq communities were allied with each other, with the French and
with the other aboriginal groups in the Maritimes and Maine.

However, as Dr. Von Gernet put it, they did not have a fully-developed
sense of being a nation. None of the French missionaries who wrote
about the Mi'kmaq ever mentioned seven districts, a grand council or
grand chief. Biard said they had "State Councils", but did not suggest
those were formalized as a kind of government. From 1749 to 1759 the
missionaries Le Loutre and Maillard claimed to speak at times for all the
Mi'kmag, but the treaties of 1749, 1752 and 1760-61 were all with
individual communities. They were still a collection of communities.

Jeddore v. The Queen Docket: 96-2182-1T-G
[238] I was, in this difficult case, very impressed with the knowledge,

quality of preparation and demeanour of the expert witnesses, the
major part of whose evidence was presented by Cuff and Von Gernet.
While in no way minimizing Cuff's efforts, I, as stated above, was led
through my own analysis of the evidence to adopt Von Gernet's view.
as a logical and reasonable interpretation of the events under review.

[239] The appeal will be dismissed. There is, accordingly, no need to deal

with the matter of the Appellant's investment income.

Mitchell v. M.N.R., [2001] 1 S.C.R. 911, 2001 SCC 33

46 Consequently, while Richter's book may support the pre-contact

existence of north-south trade routes, it refutes the direct involvement of
the Mohawks in this trade. This is a significant fact, given the reliance
by the trial judge on this evidence in concluding the aboriginal right was
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established, and in rejecting the testimony of the appellant's expert
witness, Dr. Von Gernet, to the effect that he had "yet to find a single
archeological site anywhere in Ontario dating to the prehistoric, the
protohistoric or the early historical period which has in any way ever
been associated with the Mohawks" (p. 30).

2002
Benoit v. Canada, 2002 FCT 243
G. Findings respecting weight
[294] As an alternate strategy to challenging the evidence of oral tradition

through cross examination, Canada and Alberta rely on other
evidence to diminish its weight. In particular, Alberta relies on the
evidence of Dr. Von Gernet as quoted above. For Dr. Von Gernet's
general concerns about the accuracy of evidence of oral tradition to
diminish the weight to be given to it as presented in the present case, I
find that the concerns must be made specific to the individuals giving
the evidence. That is, some proof must be found that, in some way, a
witness to the oral tradition has failed to recount it accurately. I find
that this has not been accomplished.

Canada AG v. Anishnabe of Wauzhushk Onigum Band

[65] The words "Saulteaux Tribe" were words used to describe signatory
Bands in other treaties covering land outside the geographical territory
of Treaty 3. Three different groups, all collectively described as the
"Saulteaux tribe", signed 3 different treaties in 3 different parts of
Canada. This strongly suggests that the term "Saulteaux Tribe" was not
a description of a particular, identifiable polity, but rather a convenient
synecdoche. The "Saulteaux" did not actually exist as a "tribe".[7] I
accept the evidence of A. Von Gernet, a Professor of Anthropology at
the University of Toronto, that the Ojibwa west of Lake Superior,
unlike the Iroquoian speaking peoples, never recognized themselves as
an identifiable and distinct group. The basic communal unit was
comprised of a core nuclear family along with other relatives who
would form relatively small winter residential groups and come
together in the summer into larger groups with no sense of
organization. Further, as the resources in a particular area became
depleted, these groups would move to new areas so that territories and
boundaries were never permanent or identifiable to any one or several
groups.

R. v. Marshall, 2002 NSSC 57
[45] All of this evidence supports a finding that it was not in the
contemplation of the British or Mi'kmaq that the Treaties would give
the Mi'kmaq a right to commercially harvest timber. The evidence
supports the Trial Judges conclusion that trade in logs or commercial
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logging was not a right afforded to the Mi'kmaq under any of the
known treaties of 1760-1761. If there is a right to engage in commercial
logging activities it would have to be based on something other than the
treaties.

I refer to other evidence which supported the Trial Judge's conclusion.
Dr. Von Gernet referred to evidence Chief Augustine gave in relation to
a wampum belt at the Vatican Archives. Chief Augustine suggested this
was a representation of the linking of the Mi'kmaq nation with
Christianity when Membertou was baptized in the early 1600's. Dr. Von
Gernet went to the Vatican Archives and studied the belt, finding
conclusive evidence that it had been made by Aboriginals in Quebec as
a gift for the Pope more than 200 years after Membertou's baptizism. It
was conceded by the Appellant's counsel at trial that the belt had
nothing to do with Nova Scotia or the Mi'kmagq. Dr. Von Gernet
cautioned about neo-traditionalism in relation to proof of historical
events. He recognized that many traditions are very important to many
modern native societies. That does not necessarily mean they are rooted
in history. '

Benoit v. Canada, 2003 FCA 236

[113] I agree with Dr. Von Gernet that oral history evidence cannot be
accepted, per se, as factual, unless it has undergone the critical
scrutiny that courts and experts, whether they be historians,
archeologists, social scientists, apply to the various types of evidence
which they have to deal with. My specific purpose in referring to Dr.
Von Gernet's Report is to emphasize the fact that the Trial Judge
ought to have approached the oral history evidence with caution. In
Mitchell, supra, for example, the Trial Judge and the Supreme Court
of Canada accepted the oral history evidence of Grand Chief Mitchell
which, McLachlin C.J. points out at paragraph 35 of her Reasons, was
confirmed by archeological and historical evidence. In other words,
depending on the nature of the oral history at issue, corroboration may
well be necessary to render it reliable.

Jeddore v. The Queen, 2003 FCA 323

[31] The Judge adopted the explanation of subsequent events offered by an
expert witness for the Crown, Dr. Alexander Von Gernet. Thus, for
example, Bell T.C.C.J. concluded that the protests over the activities of
Lake's sawmill at the turn of the century, and the legislative response to
them, probably had more to do with lumbering rights than with a desire
on the part of the Government to protect an Indian reserve. Further, the
Judge regarded the fact that in 1907 Chief Reuben Leuis petitioned the
Government for a grant of 363 acres (lots 1-7) of the land included in
the Conne River settlement as inconsistent with a widely held view that
the whole of the settlement as shown on the plan constituted a reserve.
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[92] For the most part, the oral history evidence is very vague about
identifying the government officials who represented to the Mi'kmaq
that land would be or had been set aside for them at Conne River. In Dr.
Von Gernet's opinion, which the Judge apparently accepted, the oral
history evidence lacked specificity and temporal depth.

Nat’l Automobile, Aerospace, Transportation & General Workers Union of Canada,
loc. 444 v. Great Blue Heron Gaming Co.

37. The Attorney General of Ontario relied on the affidavits of Alexander
Von Gernet, expert anthropologist and ethno historian concerning
aboriginal peoples, and Mort Mitchnick, lawyer, arbitrator, mediator
and past Chair of the Board.

Canada v. Benoit, 2003 FCA 236

[113]} I agree with Dr. Von Gernet that oral history evidence cannot be
accepted, per se, as factual, unless it has undergone the critical
scrutiny that courts and experts, whether they be historians,
archeologists, social scientists, apply to the various types of evidence
which they have to deal with. My specific purpose in referring to Dr.
Von Gernet's Report is to emphasize the fact that the Trial Judge
ought to have approached the oral history evidence with caution. In
Mitchell, supra, for example, the Trial Judge and the Supreme Court
of Canada accepted the oral history evidence of Grand Chief Mitchell
which, McLachlin C.J. points out at paragraph 35 of her Reasons, was
confirmed by archeological and historical evidence. In other words,
depending on the nature of the oral history at issue, corroboration
may well be necessary to render it reliable.

CONCLUSION

[117] Since there is nothing in the record which can reasonably support the
conclusion reached by the Trial Judge, I am compelled to find that he
made a palpable and overriding error. The Trial Judge appears to have
failed to consider a sizeable portion of the evidence and to have
misapprehended material evidence. Had he not made these errors, he
could only have come to the conclusion that the evidence adduced by
the respondents was not sufficient to allow him to reach the
conclusion that he did.

[118] Consequently, I conclude that the respondents did not establish that
the Aboriginal signatories of Treaty 8 understood that the Treaty
Commissioners had made a promise exempting them from taxation at
any time for any reason.
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R. v. Marshall, 2003 NSCA 105

[92] In my opinion, the evidence supports the trial judge's conclusion that
the Mi'kmagq could fairly be characterized as a moderately nomadic
people. I am not persuaded that the SCAC erred in its review of that
conclusion of the trial judge. In addition, the appellants' argument
overlooks a clear finding of the trial judge which they do not challenge.
At paras. 48 and 49 of his reasons, the judge accepted Dr. Von Gernet's
opinion that there was no evidence that family hunting territories were .
an ancient Mi'kmagq tradition and that they could not be traced back
with any degree of certainty beyond the second half of the 18th
Century.

[49] Dr. Von Gernet said there was no evidence family hunting territories
were an ancient Mi'kmagq tradition. He said they existed in the 19th
century, but could not be traced back with any degree of certainty
beyond the second half of the 18th century. Based on the evidence
presented in this case, Dr. Von Gernet's conclusion is accurate.

Nat’l Automobile, Aerospace, Transportation & General Workers Union of Canada,
loc. 444 v. Great Blue Heron Gaming Co.

89. Much was made by the parties about the significance or value to be
attributed to the Covenant Chain. The claims of the First Nation in this
regard were vigorously challenged by the trade union and the Attorneys
General. Alexander Von Gernet, the expert witness retained by the
Attorney General of Ontario was of the view that the Covenant Chain -
did not conform to what an anthropologist would consider to be a
treaty. Mr. Von Gernet understood the Covenant Chain to be
"...originally and principally an Iroquoian metaphor for an ill defined
alliance...".

Sawridge Band v. Canada, 2004 FC 1436
113.1 agree with Dr. Von Gernet that oral history evidence cannot be

accepted, per se, as factual, unless it has undergone the critical scrutiny
that courts and experts, whether they be historians, archeologists, social
scientists, apply to the various types of evidence which they have to
deal with. My specific purpose in referring to Dr. Von Gemet's Report
is to emphasize the fact that the Trial Judge ought to have approached
the oral history evidence with caution. In Mitchell, supra, for example,
the Trial Judge and the Supreme Court of Canada accepted the oral
history evidence of Grand Chief Mitchell which, McLachlin C.J. points
out at paragraph 35 of her Reasons, was confirmed by archeological
and historical evidence. In other words, depending on the nature of the
oral history at issue, corroboration may well be necessary to render it
reliable.
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APPENDIX I

John A. Macdonald — Earl Granville

Correspondence on Judicial Review
Source: o
Return to an Order of the House of Commons, dated the 2™ May, 1887; - For copies of
all title deeds, patents, correspondence, and all documents respecting the claim of the Six
Nations Indians, as set forth in their Petition presented to this House on the 18" April,
1887, Journals of the House of Commons, Sessional Papers No. 20B, 1887, page 31 and
page 37

Earl Granville to the Governor General.

Downing Sreerr, 3rd May, 1886,

My Logp,—I have the honor to acknowledge the receipt of Your Lordship’s .
-despatch, No. 66, of the 9th of March, transmitting a copy of a letter, addressed by
your direction to the ohiefs of the Six Nation Indians, with one whioh they have
addressed to me throagh the chief, William Smith, of Brantford, in connection with
their claim to certain land on the banks of the Grand River, alleged to havé beenm
ceded to them in 1784, _

Your Government will, o doubt, agree with me that it will be for the generak
advantage that this olaim of the Indisns, which, from their point of view, involves a
sense of injustice at the hands of the Dominion Government, should be openly
investigated, and that & decision should be arrived at upon it, in order that the
matter may be finally set at rest. The Indiagm, in faot, desire that such an enquiry
gmuld be held, for they request that their claim may be submitted to the Privy

ouncil,

I do not feel able to advise: Her Majesty to exercise her power under the Act
3 and 4 William IV, cap. 41, and to refer this matter to the Judicial Committee of the
Privy Council, seeing that the reguest is made only at the instance of one party to
the d:spute, and that there is no statement of ascertained facts upon which that
tribunal could come to a decision. I shall, however, be prepared to advise Her
Majesty 8o to refer the matter, if such is also the desire of the Dominion Govern-
ment, and if both parties will a%)ree upon a statement of the facts, in the form of &
special case, which can be argued by counsel before the Judicial Committee.

At the same time I would suggest, for the cousideration of both the Dominion
Government and of the Indians, whether a decision might not be equally well
obtained by the arbitration of three independent and impartial persons, of whom on
might be selected by the Governor General, and one by the Indians, the third being
chosen either by both parties conjoiutly, or if so desired, nominated by the Secretary
of State ; and in that case it would be possible t6 send some one from this country,
‘if such a coutse were thought desirable and provided Her Majusty's Government were
not put to oxpense in the matter, A board of arbitration ot this nature might
-assemble and dispose of the matter before the eud of the coming autamn aud pro-
bably at less expence than would be involved in a hearing before a Judicial Committee
-of the Privy Council.

I bave, &ec.,

GRANVILLE,
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3rd January, 1887.

MemoranNpUM.—With reference to a despatch from'the Right Hon. Earl Granville,
Socretary of Staio for the Colonice, dated 3rd May, 1885, on the subject of a claim
preferred by the Six Nations Indiaus to certain lands on the banks of the Grand River,
which claim they desiro to be submitted by Her Majosty to the Judicial Committee of
the Privy Council, the undersigned has the honor to state that as Lord Granville had
informed Your Kxcellency that ho was not prepared to advise such submission, the -
Indian Departmert did not consider any action oo the despatch nocessary.

The undersigned however having had his attention called to the subjoct by Your
Excellency bogs Jeave to report that in his opinion,

1. It s extremely inexpedicnt to deal with the Indian bands in the Dominion
(except thoso inhabiting tho tevritories acquived from the Hudson’s .Bay Company)
as being in any wuy separate nations. They are governeld by Canadian statales, und
for any wrengs or grievaunces have the right of recotrse to the lega.l tribanals of the
country as fully and readily as their white feliow subjects, which right they do. pot
hesitate to exercise.

2. As Indisps aro inveterate grumblers, if it were once kuown that this applica-
tion had been graoted there would be no eud of similar demunds by other bunds. a
refusal of which would cause much discontent. 1t would be difficult, if not impossible
10 muke another tribe underetand why it should not receive the same consideration
as the Six Nations, and great conscquent jeslousies and heart-burnings ensne,

3. Shoulid the Bix Nations bo dixsatisticd with the judgment of & Cunadian court,
they have the right to appeal to the Judicial Committee of the Privy Couucil, accord-
ing to the practice of that court.

4. As the claim of the Six Naliovs rests on legul considerations and affects the
titlo to land, it can more properly be determined by & court of law than by arbitra-
tiop, and they are well able to boar the expense of the necessary litigation, which
need not be more costly than a reforenco, and would be muck more sati=factory,

5. The introduction of a now practice of submitting Indian claims in the first
instance to the Judicial Committee would oporute as a complote change in the manner
in which the Indian races have hithertc beeu dealt with, and would establish a dia-
tinction between them and the other inhabitunts of Canada. This is very objoction-
able, as the great aim of our logislation has been to do away with the tribal system
and assimilate the Indian people in all respects with the other inhabitants of the

minion, as speedily as they are fit for the change. )

6. The present claim of the Six Nations has no merits, and does not deserve any
exceptional consideration.

All which is respectfully submitted.

J. A, MACDONALD.
To the Hon. the Privy Council of Canada,
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APPENDIX ]

FACTS ON INDIRECT RULE

Table 3.1 Ratio of European Officials to Estimated Local Population Direct
and Indirect Rule in Africa and India

Colony or Type European  Estimated Ratio
European Local State of Rule Officials Population Year (nearest 100)
British Kenya More Direct 164 3,100,000 1930s 1:18,900
French West Africa Mixed 526 14,500,000 1921 1:27,600
Belgian Congo Mixed 316 11,000,000 1936 1:34,800
British Nigeria Mixed 386 20,000,000 1930s 1:51,800
/Cameroons :

India (all) Mixed ¢.950 253,900,000 1881 1:267,300
Awadh More Direct 38 11,220,000 1872 1:295,300
Princely India Indirect 107b 94,000,000 1947 1:878,500
Hyderabad Indirect 2¢ 10,666,000 1872 1:5,333,000
Awadh Indirect 2¢ 11,000,000 1856 1:5,500,000
Source:

Fisher, Michael H.
1991 Indirect Rule in the British Empire: The Foundations of the Residency System in
India (1764-1858), Oxford, UK: Oxford University Press.

Expansion of Transport & Communications during 19" Century

1850 1873 1880 1890 1900
Railways 24 - 224 --- - 500
(thousands of miles)
Steam Shipping --- 25 --- 59 77
(as % of world’s ttl shipping)
Telegraphs 5 - 440 --- 1,180

(thousands of miles)

Source:

Moon, Parker Thomas :
1926 Imperialism and World Politics, New York, NY: Garland Publishers, 22nd
printing, 1967
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APPENDIX K

Factual & Constitutional Basis of
Sovereignty in Rupert's Land

Event

Status

Cree Naskapi Act, 1984
Delegation of federal powers to provincial government, Quebec

Federal Statute

Constitution Act, 1982, s. 52; Schedules: #1, #3, and #,

et .. C ituti
Supremacy of Constitution, Continuity of RL & NWT Order, CLV Act onstitation
James Bay & Northern Quebec Agreement, 1975
A d/C
Canada, Quebec, Crees — Read as a contract as per R. v. Badger ccord/Contract
Statute of Westminster, 1931 .
Constitution

Continuity of: BNA Act, 1867 and Rupert’s Land & NWT Order

Quebec Boundary Extensions 1898, 1912
Extension of Quebec boundaries to present position

Federal Statutes

Ontario v. The Dominion of Canada and Quebec; In Re Indian Claims,
[1895] 25 S. C. R. 434
Judicial Committee of Privy Council UK uses Connolly v. Woolrich

Notorious

Report of the Select Committee on the Causes of the Difficulties in
the North-West Territory in 1869-70

PM Macdonald’s Confirmation of Royal Proclamation, December 6,
1869 as an Order of British Cabinet, Addressed to All Races & Creeds

Notorious Facts

Report of the Select Committee on the Causes of the Difficulties in
the North-West Territory in 1869-70
Proclamation 1869, correspondence UK & Canada re its distribution

Notorious Facts

Narrative of the Red River Expedition, Blackwood’s Edinburgh
Magazine, 1870-1871

Described by Col. Wolseley as a police action in face of superior
Aboriginal strength, Canada claimed to have a treaty for safe passage

Notorious Facts

Colonel Garnet Wolseley’s Proclamation, June 30, 1870
Reassurance of inhabitants after communication with British Cabinet

Notorious Facts

Rupert's Land & Northwester Territory Order, June 23, 1870
After prearranged communications from Col. Wolseley, Port Arthur

Constitutional

British Cabinet Orders to Lt.-Gen. J. Lindsay & Col. G. Wolseley

Notorious Facts

Royal Proclamation, December 6, 1869 .
Assurance of legal rights, property, etc. — Campbell v. Hall applies

Constitutional

Debates in British Parliament re-Abeoriginal Rights, June 1, 1869
All parties ask British Cabinet to demand stronger guarantees of Canada

Notorious Facts

Connolly v. Woolrich [1867], 11 L.C. Jur. 197 (see Appendix K)
Attest to Aboriginal rights, upheld on appeal, later used by JC PC

Notorious Facts
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Canadian House of Commons & Senate Agree on Annexation Terms

.. . . Notorious Facts
After an unacceptable first draft, joint address to British Cabinet sent .

BNA Act, 1867, s. 146 — Process for Annex of Rupert’s Land & NWT

Address accepted, British Cabinet issues order — becomes constitutional Constitutional
BNA Act, 1867, Federal Powers 91(24) Indians and Indian Lands Notorious &
Galloway v. City of London [1866], L.R. 1 H.L. 34, at p. 43 Constitutional
Colonial Laws Validity Act, 1865 o
Constitutional

Colonial statutes conflict with British orders or statutes — no legal force

Select Committee Hearings, British Parliament February 26, 1857

. . .. Notorious Facts
Gov. G. Simpson testifies re 999 year lease, bijural soverenty
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APPENDIX L
Connolly v. Woolrich [1867], 11 L.C. Jur. 197

Judge Samuel C. Monk’s fact-finding and reasons for judgment were upheld on
appeal in Johnston et al v. Connolly [1869], 17 R.J.R.Q. 266, and, approved by the
highest court in the British Empire, the Judicial Committee of the Privy Council of Great
Britain, in its 1897 arbitration of Ontario v. The Dominion of Canada and Quebec, In Re
Indian Claims, [1895] 25 S. C. R. 434.

Connolly v. Woolrich did not reach the Judicial Committee by the usual channels,
an appeal from a Canadian court or legislature. Rather, as noted in Kenward v. Kenward,
it was first reported in “Sir Eric Beckett’s valuable article in Law Quarterly Review, Vol.
48, p. 369”. No doubt, the same readers read the 1868 report that appeared in the Canada
Law Journal, Vol. 4, p. 58. The latter report was detailed and included the remarks that:

Mr. Justice Monk, who heard the cause, gave a very elaborate judgment,
which with his full statement of the case is not contained in less than 67
closely printed pages of the Jurist. The principal points decided by him
incidental to question principally involved, were shortly these: -

That though the Hudson’s Bay Company’s Charter is of doubtful validity ..
that the English Common law, prevailing in the Hudson’s Bay territories,
did not apply to natives who were joint occupants of the territories; nor did
it supersede or abrogate, even within the limits of the Charter, the laws,
usages, and customs of aborigines: (Canada Law Journal 1868:57-58)

The Jurist, a law journal, was published in London by S. Sweet, 1838-1867 and
accordingly was readily available to not only the members of the Judicial Committee, but
as to courts and lawyers throughout the British Empire. The Law Quarterly Review was
also published in London, by Stevens & Sons from January 1885 to 1925. The Canada
Law Journal was initially, 1867-1868, published in Montreal by J. Lovell. In 1868, it was
moved to Toronto and published by W. C. Chewett & Compant from 1868 until 1922.
The last volume was Volume 58, December 1922, At this point the Canada Law Journal
was merged with the Canadian Law Times to become the Canadian Bar Review.

In addition to Ontario v. The Dominion of Canada and Quebec; In Re Indian
Claims, and Kenward v. Kenward, the Judicial Committee of the Privy Council of Great
Britain applied Connolly v. Woolrichat least three timies outside North America: in Re
Bethel v. Hildyard 1888, at p. 225-226, attesting that “the marriage was valid
notwithstanding the assumed existence of polygamy, and divorce at will obtained”; in
Brinkley v. Attorney-General 1890, at p. 78, attesting that “such a marriage is valid
wherever celebrated, if celebrated in accordance with the forms required by lex loci [local
Aboriginal laws]”; and, in Kenward v. Kenward 1950, at p. 145-146, attesting that “the
marriage is valid by the law of her country and should also for many purposes be
regarded as valid here”.
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Connolly v. Woolrich in Canadian Courts
No doubt as a result of its citation in Canadian law textbooks and scholarly journals,
Connolly v. Woolrich has often been cited in the judgment reasons of Canadian courts,
involving family law or spousal privileges. The following is an example taken from a
1968 article published in the Alberta Law Review, Vol. 3, p. 278(1968) — Table of English
Statutes in Force in Canada

“It is an enlarged and updated version of one which appeared as Appendix C of
Clements’ Canadian Constitution 1060 (2™ edition 1916)” ...p.285

Whether
Subject In
Statute Matter Force Prov. Authority

26 Geo. 2¢. 33 Marriage No N.W.T. Connolly v. Woolrich (1867) 11
L. C. Jur. 197; not as regards
Indians in remote parts: R. v.
Nanequisaka 1 Terr. L.R. 211

Year: Court: Case:

1884  Quebec Superior Court Fraser v. Pouliot et al, [1884], 13 R.L.O.S. 1

1885  Supreme Court of Canada Fraser v. Pouliot et al, [1885], 13 R.L.O.S. 520

1889 NWTerritorial Court Regina v. Nan-e-quis-a-ka, [1889), 1 Terr.L.R. 211
(also reported: 1 (No. 2) NN-W.T.R. 21)

1891  Ontario Provincial Court Robb v. Robb et al. [1891], 20 O.R. 591

1899 NWTerritorial Court R. v. Bear's Shin Bone (1899), 4 Terr. L.R. 173
(N.W.T.S.C.), as per R. v. Nan-e-quis-a-ka

1961 NWTerritorial Court Re Noah Estate, [1961], 32 D.L.R. (2d) 185

1971  Saskatchewan, Queen's Ex Parte Cote, [1971], 22 D.L.R. (3d) 353

Bench and Court of Appeal

1993  BC Court of Appeal Casimel v. InSurance Corp. of British Columbia,
[1993] BC C.A.

2000 BC Supreme Court Prince & Julian v. HMTQ et al, 2000 BCSC 1066

2000 BC Supreme Court Campbell et al v. AG BC/AG Cda & Nisga'a

Nation et al, 2000 BCSC 1123
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APPENDIX M

Boards, Commissions and Committees

The following list of more than sixty public committees, boards, committees and
corporations that govern the lives of the Crees of Waskaganish First Nations. These are
part of the Cree government institutions. Not included, are the committees, boards,
committees and corporations of the federal and provincial government. With the
exception of two, the Crees of Waskaganish First Nation and Council and the parents
committee, none of the boards, commissions or committees existed thirty years ago. No
doubt there are more than on this list that continues to grow, which were established by
Quebec or Canada, that communities will only know about in time.

3899462 & Massenor (1992) Inc. Joint
Venture Management Committee

3

i

Regional Childcare Advisory Board

Air Creebec Inc.

34

Sara Stephen Memorial Arena

Chief Malcolm Diamond Memorial
Training Centre Inc.

35

Transmission Line Technical
Committee Representatives

Court Worker Program - Court of Abitibi

36

Waaseskun Childcare Services

Cree Board of Compensation

37

Waskaganish Business Centre

Cree Board of Health and Social Services

3

o0

Waskaganish Community Radio Board
of Trustees

Cree Child & Family Services

39

Waskaganish Cultural Institute

Cree Construction Company

40

Waskaganish Enterprises Development
Corporation

Cree Human Resources Development

4

—

Waskaganish Finance Committee

10

Cree Income Security Board

42

Waskaganish First Nation Elders
Council

11

Cree Naskapi Commission

43

Waskaganish First Nation Firemen
Volunteers

12

Cree Outfitters and Tourism Association

44

Waskaganish First Nation Housing
Committee

13

Cree Regional Authority

45

Waskaganish First Nation Local Task
Force on Eeyou Governance

14

Cree Regional Youth Committee

4

o)

Waskaganish First Nation Minor
Sports Association Committee
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15

Cree School Board

47

Waskaganish First Nation Youth
Council

16

Cree School Board Vocational Training
Committee

48

Waskaganish Forestry Working Group

17

Cree Trappers' Association

49

Waskaganish Health and Social
Services Committee

18

Crees of the Waskaganish First Nation
Council

50

Waskaganish Housing Committee

19

Waskaganish Diabetes Committee

5

—_

Waskaganish Housing Corporation
Board of Directors

Gathering Place Management Advisory

Waskaganish Joint Forestry Working

20 Board 32 Group

21 Headstart Program 53 Waskaganlsh Mamou Medweoun
Committee

22:James Bay Communications Society 54:Waskaganish Management Committee

23 James Bay Cultural Education Foundation |55 Waskaganish Police Service

. Waskaganish Public Security

24iJames Bay Eyou Corporation 56 Committee

25Kanio Kashee Lodge 57 Waskaganish Public Security Working
Group

26 Local Aboriginal Management Board 58 Waskaganish School Commissioner

27 Local Cree Trappers Committee 59:Waskaganish School Parent Committee

28 Multiservice Day Centre 60 Waskagamsh School Parents
Committee

29:Natamuh Advisory Board 61 Waskaganish Wellness Centre

30 Navcanada 62:Wiinibekuu Air Committee

31 Niskamoon Corporation 63:Youth Protection

32NNADP
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APPENDIX N

Delegation of Federal Powers
to Provincial Governments

Cree-Naskapi (of Quebec) Act, S.C. 1984, ¢. 18
INCONSISTENCY WITH FEDERAL OR PROVINCIAL LAW

Provincial laws of 4. Provincial laws of general application do not apply to the

general application extent that they are inconsistent or in conflict with this Act
or a regulation or by-law made thereunder or to the extent
that they make provision for a matter that is provided for
by this Act.

fNCORPORATION BY REFERENCE OF PROVINCIAL LAWS

Incorporation by 11. (1) For the purpose of applying the portion of paragraph

reference of 5.1.13 of the James Bay and Northern Quebec Agreement

provincial laws and of paragraph 5.1.13 of the Northeastern Quebec
Agreement dealing with the leasing of lands and the
granting of real rights to non-Natives, the Governor in
Council may make regulations for the purpose of making
provincial law in force in the Province applicable to
leasehold interests or other real rights in Category IA or
IA-N land granted to non-beneficiaries for periods
exceeding five years, including any renewal thereof.

PART XVI: POLICING

Agreements for 192. 196.(2) A police force and the members thereof providing

policing services policing services pursuant to an agreement made under
subsection (1) have jurisdiction over the Category IA or
IA-N land of the band for the purposes of enforcing the
applicable laws of Canada and Quebec and the applicable
by-laws of the band.
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Indian Act, R.S.C. 1985, c. I-5

LEGAL RIGHTS

General provincial
laws applicable to
Indians

88.

Subject to the terms of any treaty and any other Act of
Parliament, all laws of general application from time to
time in force in any province are applicable to and in
respect of Indians in the province, except to the extent that
those laws are inconsistent with this Act or the First
Nations Fiscal and Statistical Management Act, or with
any order, rule, regulation or law of a band made under
those Acts, and except to the extent that those provincial
laws make provision for any matter for which provision is
made by or under those Acts.

R.S., 1985, c. I-5, s. 88; 2005, ¢c. 9, s. 151.
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APPENDIX O

Quebec

Youth Protection Act, R.S.Q. c. P-34.1

DIVISION I

COMMISSION DES DROITS DE LA PERSONNE ET DES DROITS DE
LA JEUNESSE

Duties of the Commission.

23.

The Commission shall, in conformity with the other provisions of this Act, '
discharge the following duties:

(a) it shall ensure, by any appropriate measures, the promotion and
protection of the rights of children which are recognized by this Act
and the Youth Criminal Justice Act (Statutes of Canada, 2002, chapter

1);

(b) upon an application or of its own motion, it shall investigate any
situation where it has reason to believe that the rights of a child or of a
group of children have been encroached upon by persons, institutions or
bodies, unless the tribunal is already seized of it;

(c) it shall take the legal means it considers necessary to remedy any
situation where the rights of a child are being encroached upon;

(d) it shall prepare and implement information and educational programs
on the rights of children for the benefit of the public in general and of
children in particular; -

(e) it may, at all times, make recommendations, in particular, to the
Minister of Health and Social Services, the Minister of Education,

Recreation and Sports and to the Minister of Justice;

(f) it may carry out or cause to be carried out studies and research on any
question related to its competence, of its own motion or at the request
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of the Minister of Health and Social Services and of the Minister of
Justice.

1977, ¢. 20, 5. 23; 1981, c. 2,s. 5; 1984, c. 4, 5. 10; 1985, c. 21, s. 81;
1985, ¢. 23, 5. 24; 1988, c. 21, 5. 119; 1988, c. 41, s. 88; 1989, c. 53, s.
11,s.12; 1992, c. 21, s. 375; 1993, c. 51, 5. 45; 1994, c. 16, s. 50; 1995,
c. 27,s. 11; 2005, c. 28, s. 195; 2006, c. 34, s. 73.

Discharge of duty.

23.1 The duty provided for in paragraph b of section 23 must be discharged by a group

of not less than three members of the Commission designated by the president.

Decisions.

However, the decision to hold an investigation, to file an application for the
disclosure of information under the second paragraph of section 72.5 or to disclose
information under the second paragraph of section 72.6 or under section 72.7 shall
be made by the president or by a person designated by the president from among the
members of the Commission or its personnel.

Review.

The Commission may review the decision to hold an investigation made under the
second paragraph.

1981, c. 2,s. 6; 1984, ¢. 4,s. 10; 1989, ¢. 53, s. 3; 1994, c. 35, s. 14; 1995, c. 27, s.
12; 2002, c. 34, s. 6.

Duties.

24,

The duties provided for in paragraph c of section 23 and in sections 25.2 and 25.3
may be discharged, on behalf of the Commission, by a group of members
designated pursuant to the first paragraph of section 23.1.

1977, c. 20, s. 24; 1984, c. 4, s. 11; 1989, c. 53, 5. 12; 1995, c. 27, s. 13.

-
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Access.

25. A member of the Commission or any person in its employment may, with the
written authorization of a justice of the peace, enter premises in which he has
reasonable cause to believe there is a child whose security or development is or may
be considered to be in danger and where entry is necessary for the purposes of an
inquiry of the Commission.

Authorization granted.

The justice of the peace may grant the authorization, subject to such conditions as he
may specify therein, if he is satisfied on the basis of a sworn statement by the
member of the Commission or the person in the employment of the Commission that
there is reasonable cause to believe that there is therein a child whose security or
development is or may be considered to be in danger and if entry therein is necessary
for the purposes of an inquiry. The authorization, whether acted upon or not, shall be
returned to the justice of the peace who granted it, within 15 days after its issue.

No authorization required.

No authorization is required, however, if the conditions for obtaining it exist and if,
owing to exigent circumstances, the time necessary to obtain the authorization may
result in danger to the security of a child.

1977, ¢. 20, 5. 25; 1984, c. 4, s. 12; 1986, c. 95, s. 246; 1989, c. 53, 5. 12; 1999, c.
40, s. 226.
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APPENDIX P

QUEBEC
COMMISSION DES DROITS DE LA PERSONNE
ET DES DROITS DE LA JEUNESSE

[Quebec Human Rights and Youth Rights Commission]

Children and adolescents affected by an intervention under the Youth Protection Act or
the Youth Criminal Justice Act have specific rights. These include:

* the right to be informed of their rights and to know what is going to
happen to them

* the right to consult an advocate
* the right to make their views known concerning the measures to be taken

* the right to be informed and prepared before being transferred from one
facility to another

* the right to receive adequate health, social and educational services while
under protection

* the right to communicate confidentially with family members while
housed in a facility

* the right to be informed of the rules applicable in a rehabilitation center
* the right to be protected against arbitrary disciplinary measures

* the right to be housed in an appropriate facility and the right to respect for
their rights, when removed from their family environment

* the right to confidentiality

* the right to receive regular communications from the DYP

-

The mandate of the Commission

The mandate of the Commission des droits de la personne et des droits de la jeunesse is
to ensure that those rights are respected. The Commission intervenes in or investigates

any case when it considers that the rights of a child or a group of children are being, or
have been, infringed.
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The Commission intervenes to

* stop situations that may threaten the rights of children and adolescents

* prevent the reoccurrence of such situations

When can I file a complaint?

You can file a complaint with the Commission when

* you are not satisfied with the services you are receiving under the Youth
Protection Act or the Youth Criminal Justice Act

* you know of a child who is not receiving the services to which he or she
is entitled

* you know of a child who is receiving inadequate services, and whose
rights are violated or encroached

Who can file a complaint for intervention by the Commission? -

Any person who believes that the rights of a child are being, or have been, violated may
bring the situation to the attention of the Commission.

A child who has been taken in charge under the Youth Protection Act or the Youth
Criminal Justice Act may contact the Commission directly to complain about the services
he or she is receiving. The child may also ask a lawyer to file the complaint.

Any adult who comes into contact with and knows about the situation of a child (parents,
family members, friends, service providers, professionals, etc.) can use the Commission's
services at any time,

Procedure

You can choose the best way to ask the Commission to intervene — by phone, in writing,
or in person at one of the Commission's offices. You will not need to fill out any forms,
and all the Commission's services are free. .

All complaints for intervention are treated as confidential. When dealing with the
Commission, you can bring another person along for support or appoint a representative.

The Commission personnel can help make your complaint and to clarify the problem
affecting you or a child.
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Where to file a complaint

Complaints can be filed at one of the Commission's offices:

Offices / Investigation and regional representation
* Qatineau
* Longueuil
*  Montréal métropolitain
*  Québec
*  Rimouski
* Saguenay
*  Saint-Jérome
*  Sept-lles
*  Sherbrooke
* Trois-Rivieres

*  Val-d'Or
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APPENDIX Q

The Violence
Family Tree

Source:

Arun Gandhi . .

1995 Nonviolence and Us, Business
Horizons, March/April 1995, p.1-2
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